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A NEW RULE AS TO ASSIGNMENT OF COUNSEL 


COMMONWEALTH OF MASSACHUSETTS 





At the Supreme Judicial Court holden at Boston within and for the 
said Commonwealth on the thirteenth day of June in the year of 
our Lord one thousand nine hundred and fifty-eight: present, 


HON. RAYMOND S. WILKINS, Chief Justice ) 


HON. JAMES J. RONAN 
HON. JOHN V. SPALDING 
HON. HAROLD P. WILLIAMS r Justices 
HON. EDWARD A. COUNIHAN, JR. 
HON. ARTHUR E. WHITTEMORE | 
Hon. R. AMMI CUTTER 





Ordered, that there be added to the General Rules after Rule 9 
the following Rule 10: 


Rule 10. 


ASSIGNMENT OF COUNSEL 
IN NONCAPITAL FELONY CASES. 


If a defendant charged with a noncapital felony appears in the 
Superior Court without counsel, the court shall advise him of his 
right to counsel and assign counsel to represent him at every stage 
of the proceeding unless he elects to proceed without counsel or is 
able to obtain counsel. If the defendant elects to proceed without 
counsel, a waiver and a certificate of the court on a form herein 
established shall be signed, respectively, by the defendant and the 
court and filed with the papers in the case. If the defendant elects 
to proceed without counsel and refuses to sign the aforementioned 
waiver, the court shall so certify on a form herein established, which 
shall be filed with the papers in the case. 


Nothing in this rule is intended to restrict the inherent dis- 
cretionary power of any court to appoint counsel in a case in which 
an appointment is not hereby required. 


The forms established by this rule shall be as follows: 
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phen soeseeneaeen SS Superior Court 
re 
COMMONWEALTH 
v. 
WAIVER OF COUNSEL 
Disie.scee ie we Oe ad wage ea , have been informed of my right, 


Name of Defendant 

pursuant to General Rule 10 of the Rules of the Supreme Judicial 
Court, to have counsel appointed by the court to represent me at 
every stage of the proceedings in this case. I elect to proceed with- 
out counsel and waive my right to such appointment. 


PE os kb teeteadceuateavindaneas 
Signature of Defendant 
Ct a ee Oe 19. 
Certificate of Judge 
Bie Wd od aie Bigae dns « MOPCRY COPLITY THRE ooo icc icici ccccncecvess 
Name of Judge Name of Defendant 


has been informed of his right to have counsel appointed by the court 
to represent him at every stage of the proceedings in this case; that 
he has elected to proceed without counsel; and that he has executed 
the above waiver in my presence. 


Signature of Judge 


TTT eT TTT oe 


COMMONWEALTH OF MASSACHUSETTS 


Aree Alan ae ane SS Superior Court 
Certificate of Judge 
ee ere re 


Name of Judge Name of Defendant 

has been informed of his right to have counsel appointed by the court 
to represent him at every stage of the proceedings in this case; that 
he has elected to proceed without counsel; and that he has refused 
to sign a waiver. 


Signature of Judge 
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RECORD OF THE FORTY-SEVENTH ANNUAL 
MEETING OF THE MASSACHUSETTS 
BAR ASSOCIATION 
June 14, 1958 


The Forty-Seventh Annual Meeting of the Massachusetts Bar 
Association was duly called and held at 2:30 p.m., Saturday, June 
14, 1958, at the Mayflower Hotel, Plymouth, Massachusetts, with 
President Raymond F. Barrett presiding. 


REPORTS OF OFFICERS AND COMMITTEES 


Upon motion duly made and seconded, it was unanimously 


VOTED: That the reading of the minutes of the last Annual 
Meeting as printed and sent to all members of the Association in the 
Massachusetts Law Quarterly for July, 1957, be waived, and the 
record approved as printed. 

The President presented an oral report on the Association’s 
principal activities during the year including efforts to establish a 
code of interprofessional relations between doctors and lawyers, sup- 
port of the recently enacted legislation adding six justices to the 
Superior Court, cooperation with the Superior Court in expediting 
trials, conduct of an enlarged public relations program, participa- 
tion in Law Day U. S. A., consultation with the Industrial Accident 
Board concerning legal fees, and development of activities of special 
interest to local law schools. The President expressed thanks to 
Mr. Albert West for his outstanding work in the public relations 
program. The President stated that the Executive Committee had 
recently voted to establish a memorial in honor of the late Mayo A. 
Shattuck, a former president of the Association, and that a com- 
mittee had been appointed to prepare and submit a suitable proposal 
therefor. 

Mr. Gerald P. Walsh of New Bedford, Treasurer, presented a 
written report of the Association’s finances. Upon motion duly 
made and seconded, it was unanimously 

VOTED: That the Treasurer’s report be accepted and placed on 
file.* 

Mr. Harold Horvitz of Cambridge, Chairman of the Grievance 
Committee, presented a written report on the Committee’s activities 
during the year. Its general conclusion was that “Our Bar continues 
to enjoy a remarkably clean professional record.” 

Mr. Joseph Schneider, Chairman, reporting for the Nominating 
Committee submitted the following nominations: 


* See Summary, p. 116. 
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President 
RAYMOND F. BARRETT, Quincy 


Vice-Presidents 
LINCOLN S. CAIN, Pittsfield HAROLD Horvitz, Cambridge 
JAMES H. FITZGERALD, Brockton BERTHA R. KIERNAN, Chelsea 
STANLEY B. MILTON, Worcester 


Treasurer Secretary 
GERALD P. WALSH, New Bedford FRANK W. GRINNELL, Boston 


Members at Large—Board of Delegates 
MICHAEL CARCHIA, Belmont RICHARD B. JOHNSON, Swampscott 
MILTON J. DONOVAN, Springfield LAURENCE H. LOUGEE, Worcester 
EDWIN P. DUNPHY, Northampton HENRY R. MAyo, JR., Lynn 
GEORGE A. MCLAUGHLIN, Cambridge 


No other nominations being made, upon motion duly made and 
seconded, it was unanimously 


VOTED: That the report of the Nominating Committee be ac- 
cepted and that the Secretary be instructed to cast one 
ballot for those so nominated. 


The Secretary thereupon cast the ballot and the nominees were de- 
clared duly elected. 


OTHER BUSINESS 


Pursuant to the notice of the meeting, there was presented a pro- 
posed amendment to the Soldiers’ and Sailors’ Civil Relief Act con- 
cerning the foreclosure of mortgages. Upon motion of Mr. Thomas 
S. Bubier of Lynn, the sponsor of the amendment, it was unanimously 


VOTED: That the proposed amendment to the Soldiers’ and 
Sailors’ Civil Relief Act contained in the notice of the 
meeting with an amendment and the proposal for a state 
statute, also mentioned in the notice of the meeting, be 
referred to the Executive Committee for such action 
as the Committee may deem necessary or advisable. 


Mr. George K. Black of Boston addressed the meeting on lawyers’ 
responsibilities in connection with the administration of justice and 
the selection of judges. 

There being no further business to come before the meeting, it was 
upon motion duly made and seconded, unanimously 


VOTED: to adjourn. The meeting was thereupon adjourned at 
4:00 p.m. 


A true record. 


Attest. ALAN J. DIMOND 
Assistant Secretary 
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REPORT OF THE SEVENTEENTH MASSACHUSETTS 
LAWYERS’ INSTITUTE 


This year’s Institute was the most largely attended that we have 
held. 

As announced in the notice following the buffet luncheon to 
those present as guests of the Association, Alan J. Dimond, the 
Assistant Secretary, made an interesting report on recent legisla- 
tion (the substance of which is printed in this issue as it may be of 
assistance to those who could not be present). 

This was followed by Hon. Joseph P. Healey, Tax Commissioner, 
in an illuminating talk with questions and discussion from the floor. 

Our Public Relations Director—Albert West—reported on the 
activities during the year ending with a re-run of the prize winning 
WBZ-TV show arranged by the Association which, as explained in 
the notice, was kinescoped to 15 major American cities. The title 
of the show was “Witness Against Himself’, a discussion of the 
Fifth Amendment with President Barrett as Moderator—Prof. E. 
Mark Howe, Prof. Arthur E. Sutherland and Messrs. Samuel P. 
Sears and Robert H. Montgomery participating. 

In the evening there was a Clambake followed by very active 
square dancing which attracted and entertained a large audience. 

Saturday opened with a most suggestive discussion of the in- 
creasing problems of Zoning and Sub-division control and their 
incidental headaches for the landowners and their lawyers. Mr. 
Frederic J. Muldoon gave the background in a paper printed in this 
issue. Richard B. Johnson followed with a discussion of cases and 
further comments which will appear in the next issue of the “Quar- 
terly”. Hon. Frank J. Murray of the Superior court closed with a 
discussion of the puzzles of procedure. 

Reuben Hall, who has been quietly helping veterans with their 
legal problems for years at the request of the Association, con- 
ducted a conference of New England legal officers on the problems 
and procedures incident to legal assistance to veterans, followed by 
a luncheon at which he was host. 


LAWYERS TAKE STOCK 

With President Barrett in the chair there was a discussion of 
public obligations of the bar. 

Thomas M. A. Higgins (successfully pinch-hitting for Claude 
Cross who was ill), spoke of obligations to clients. Rev. Robert F. 
Drinan, S.J., Dean of Boston College Law School, talked on obliga- 
tions to young lawyers and law students. Hon. Donald M. Macaulay 
of the Superior Court discussed the increasing need of cooperation 
between the bar and the courts; and Joseph N. Welch emphasized 
the growing need of participation by lawyers in public affairs, 
particularly the younger lawyers, who will have to contribute to 
future American thinking both in and outside of their profession. 

At the luncheon Dean Robert J. Farley of the University of 
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Mississippi Law School entertained every one with exceptional 
success. 

The Ladies’ program outlined in the notice of the Institute was 
also a great success. 

At the Institute dinner President Barrett presided. Chief Jus- 
tice Wilkins after reporting that the Supreme Judicial Court would 
clear its docket of cases argued before adjournment for the summer, 
spoke in a lighter vein and as usual entertained every one. 

The principal address of the evening was an impressive speech 
by President Charles S. Rhyne of the American Bar Associatior 
on law—liberty under law—as the only permanent road to the fu- 
ture peace in the world. 

A special feature of the evening was the presentation by Vice- 
President Harold Horvitz on behalf of the Association, of the first 
Massachusetts Bar Association Gold Medal to Robert G. Dodge of 
the Boston Bar. 
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THE AWARD OF THE MEDAL 
Mr. Horvitz read the following citation. 


ROBERT GRAY DODGE 

Born in Newburyport July 29, 1872, graduated from Harvard 
College in 1893 and from Harvard Law School in 1897, Editor-in- 
Chief of the Harvard Law Review, and a member of our Bar since 
1897, ROBERT GRAY DODGE was destined to achieve that emin- 
ence, as a lawyer and as an enlightened public servant, which is this 
day being officially recognized by the Massachusetts Bar Associa- 
tion. 

Always the lawyer whose chief concern has been to uphold the 
dignity of the law as a profession, he has nevertheless been con- 
sistently mindful of his public obligations, never permitting the 
heavy demands of an active and varied practise to interfere with 
his service to community, state and country. He was at the begin- 
ning of his career on the faculty of the Harvard Law School; and 
later, as a teacher of the law of property, he conducted the first 
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class at what is now Northeastern University, of whose corporation 
and Board of Trustees he has for more than twenty years been the 
Chairman. More than half a century ago he served the Common- 
wealth as an Assistant Attorney General. He is a Trustee of the 
New England Conservatory of Music and was for many years the 
Chairman of the Board of Trustees of Wellesley College. In these 
capacities—and as one of the original and most active members 
(1924-1930) of the Massachusetts Judicial Council, with many 
years of service on the Council of the American Law Institute, as a 
member of the United States Supreme Court Advisory Committee 
on Rules of Civil Procedure for its entire life of twenty-one years, 
as the President, from 1931 to 1934, of the Boston Bar Association, 
as the President, since 1937, of the Trustees of the Social Law 
Library—his contributions to the law, to our society as it is af- 
fected by law, and to education in general, have been many and 
immeasurable. It was to be expected that such a lawyer should be 
one of the group of thirty men from different parts of the Common- 
wealth who organized the Massachusetts Bar Association in 1909,* 
of which group he is the sole survivor. 

It is in appreciation of this lifetime of service to the community, 
and in particular to the law and lawyers, that the Massachusetts 
Bar Association, on its Forty-Ninth Anniversary, is honored to pre- 
sent to ROBERT GRAY DODGE the first MASSACHUSETTS 
BAR ASSOCIATION GOLD MEDAL. —Plymouth, Massachusetts, 
June 14, 1958. 

In the absence of Mr. Dodge his partner Theodore Chase accepted 
the medal on his behalf and read the following letter: 


Raymond F. Barrett, Esq., 
President, Massachusetts Bar Association, Boston 
Dear Mr. Barrett: 


I appreciate very highly the honor of receiving this medal at your 
hands. Nothing has been more pleasant to me during my sixty 
years at the bar than association with my friends among the lawyers 
of Massachusetts, and this testimonial from them is very gratifying 
to me. I regret extremely that it was impossible for me to be with 
you at this meeting, but as a result of a commitment made by me 
a long time ago it was unavoidable that I should be away for this 
week and next. 

There is only one ground upon which I can admit that the award 
of your medal is based on a justifiable finding of facts by your 
committee. I am indeed the only survivor of the original executive 
committee of our Association, elected at the opening dinner meet- 
ing in 1909. I remember the occasion so well. Richard Olney, the 
first president, was in the chair, and the names of the nominees 
were announced. Each name was greeted by the assembled lawyers 
with a modest round of hand clapping, but when my rame was 





* The date on the medal which is a reproduction of the Seal of the Association is 1911, 
but the Association was organized as a voluntary Association in 1909.—Ed. 
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ROBERT GRAY DODGE 


called there was especially loud cheering, all coming from the young 
men at the table where I sat, who were uplifted by the pre-prandial 
beverages and those which followed. I can still see the solemn and 
disapproving look directed at us by a prominent lawyer at a neigh- 
boring table, Mr. Louis D. Brandeis. 

All this is ancient history. Coming down to the present, I wish 
to say that I thank you most sincerely for the fine medal, which 
I shall always cherish. I shall keep it as a family heirloom with 
all the legal consequences, whatever they may be, of that designa- 
tion. 

Very truly yours, 
Robert G. Dodge. 
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REPORT SUBMITTED BY PRESIDENT BARRETT OF 
MEETING WITH THE INDUSTRIAL ACCIDENT 
BOARD REGARDING COMPENSATION TO 
ATTORNEYS APPEARING BEFORE IT 


Upon the invitation of the Industrial Accident Board extended 
through its Chairman, Michael DeMarco, Esq., your President ap- 
peared before the full membership of the Industrial Accident Board 
on Monday, March 17, 1958 to discuss and present suggestions to 
the Board regarding the views of the Massachusetts Bar Association 
relative to the adequacy of fees customarily allowed by that Board 
for particular services and the insuring of payment of such fees 
through proper safeguards by rule and regulation of the Industrial 
Accident Board. 

In advance of such meeting your President conferred with a 
group of attorneys specializing in workmen’s compensation and 
who appear before the Industrial Accident Board and its Members 
regularly. Your President conferred, in particular, with Samuel B. 
Horovitz, Esq., who has had long experience in this particular field 
of practice and we appeared before the Board in the matter of this 
presentation. 

The matters presented to the Board’s consideration were three- 
fold: 


1. THAT MORE ADEQUATE FEES BE ALLOWED BY THE 
BOARD AS COMPENSATION TO ATTORNEYS APPEAR- 
ING BEFORE REVIEWING BOARDS AND ARGUING THE 
CASES ON REVIEW. 


Review procedure may involve argument on a record varying 
in length 2 or 3 pages to 40 pages, the record being narration 
rather than a verbatim report of the testimony and involving 
also considerable medical and other technical testimony. It also 
involves the filing of renewals of exceptions to the admission 
or exclusion of evidence, motions, requests for findings of fact 
and rulings of law together with briefs in certain cases. 


Prior to 1930 there was no provision in the statute allowing 
for costs on review including attorneys’ fees; the employee had 
to pay for this service and insurers generally automatically filed 
claims for review. Upon the enactment of review cost the Board 
fixed $35 in Boston which included Quincy to the South and 
Lynn to the North and $50 beyond that radius. The same rates 
applied to Springfield reviews in the same circumstances of dis- 
tance. Shortly after 1946 the Board increased these fees from 
$35 to $60 and from $50 to $75. It was pointed out to the 
Board that in allowing the fee for preparation for argument on 

















- REPORT SUBMITTED BY PRESIDENT BARRETT 11 


i review the Board might consider (1) ability and reputation of 
the attorney (2) the amount involved and the importance of the 
law questions involved (3) time spent in the preparation (4) 
quality of argument and assistance to the Board. In other 
words that fee should be based on the merits and not be an 
arbitrary inflexible fee for this service. 

In this connection with the fees on review the attention of the 
Board was called to the practice in the Superior and Supreme 
Courts in fixing fees in those courts on appeals from Industrial 
Accident Board decisions and these fees payable by the insurer 
} were provided subsequent to the provision for review costs. 
The Courts allow fees on the merits; no rigid fees are fixed. 


2. LIENS ON AWARDS BY DECISION, TO PROTECT AT- 
TORNEYS’ FEES. 


It was submitted to the Board that the Board require by rule 
or regulation that checks in payments of awards be made pay- 
able to the employee and his attorney jointly and sent to the 
attorney to insure protection of the attorney’s fee. It was 
pointed out that this was the practice in general in tort cases 
and other types of practice and that the lien statute of 1945 
(C. 397) should apply in workmen’s compensation cases as well. 


3. MORE ADEQUATE COMPENSATION FOR ATTOR- 
b NEYS’ SERVICES IN NEGOTIATING LUMP SUM SETTLE- 
MENTS. 


It is within the memory of many Members of the Bar that 
a percentage fee of 10 per cent of a lump sum settlement was 
the customary practice in Industrial Accident Board cases of 
lump sum settlements, prior to 1946. Shortly after that year 
it was the practice to allow 15 per cent and that practice pre- 
vailed to the time of our meeting at the Board on March 17. It 
was felt that there should be no arbitrary percentage since 
cases vary in the merits and the skill of counsel likewise varies 
as to his accomplishment. It was urged upon the Board that 
the Compensation Law is a substantial branch of law involving 
many complicated cases of evidence and law and is a special 
field in itself, that it is not the situation where claimants are 
compensated on a niggardly basis under the statute as might 
f be originally said to have been the case in the early days of this 
Law. 





I am happy to report to the Association, as I have been informed 
by the Chairman of the Industrial Accident Board, that it has taken 
action as follows: 


On the first matter presented the Board has gone on record as 
allowing the sum of $100 as minimum cost in the ordinary case 
of hearing on review but reserves the right to fix a different sum in 
any case where circumstances warrant. 
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The Board has always required that the insurer make the check 
payable for the costs on review to the employee and his attorney 
though it is to be sent to the employee in accordance with the statute, 
that the payment is to be to the employee and, of course, endorsement 
of the attorney is necessary to its negotiation and counsel is pro- 
tected in this way. 

On the second question, that of requiring that the check in pay- 
ment of awards be made payable to the employee and his attorney 
jointly and sent to the attorney, the Board did not accept this sug- 
gestion, in view of the requirement of the statute that payment be 
made to the employee, that there is no expressed provision requiring 
or permitting that checks be made jointly, that the Board felt that 
the lien statute of 1945 does not apply in Workmen’s Compensation 
cases because of the proviso therein that the lien provision does not 
apply in any case where the method or determination of attorneys’ 
fees is otherwise expressly provided by statute—and it is so pro- 
vided in section 13 of the Workmen’s Compensation Law, and 
finally that the Board’s experience is that there have been no 
general or frequent complaints of employees running out on the 
attorneys and that attorneys, like employees, have a right to re- 
quest a hearing and decision regarding fees which are enforceable 
in the courts. 

On the third question, that of making more ample compensation 
in cases of lump sum settlements, the Board declared that there is 
no rule of the Board specifying a percentage fee for attorneys 
in connection with lump sum settlements and that the Board reserve 
the right in any case to establish the fees, dependent on the circum- 
stances of each individual case. There was intimation that if the 
general practice has been that fees approximate 15 per cent they 
may henceforth be found to equal a more ample percentage in the 
general scope; that is the impression received. 








A LITTLE MORE ABOUT DOWER 


The “Quarterly” for October 1957 (p. 27) contained a report on the bill 
(printed pp. 27-28) to limit dower and curtesy to land held at the death. The 
bill which passed both Houses and then failed of enactment in the closing 
hours of the 1957 session was again introduced this year, was reported by the 
Committee on Legal Affairs, passed the House and, at the present writing is 
pending in the Senate. 

In the “Quarterly” for March 1958 (p. 76) attention was called to the ques- 
tion whether there is dower and curtesy in joint tenancy,—a matter involved 
in a pending bill referred to the Judicial Council. We called attention to the 
opinion of the Supreme Court of the United States in Mayburry v. Brien 15 
Peters 21 (at p. 37) and quoted a passage to the effect that there was no dower 
in joint tenancy. We now call attention to the opinion of the late Judge Davis 
in his volume of “Land Court Decisions,” p. 160 in the matter of Dayton, 
Petitioner, and the case of Flynn v. Flynn 171 Mass. 312, to the same effect. 
The bar may find these opinions helpful. 

These reasoned opinions (not dicta) also have a direct bearing on the con- 
tingent nature of inchoate dower discussed in the October 1957 “Quarterly” 
at pp. 28-29. See Advanced Shts. 1958, pp. 1071-1080. F. W. G. 
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THE PRACTICAL BACKGROUND OF THE ZONING 
AND PLANNING PROBLEMS OF THE 
PRESENT AND FUTURE 


By Frederic J. Muldoon of the Boston Bar 


A DISCUSSION AT THE INSTITUTE, JUNE 14 


The principle which we should keep in mind in any discussion of 
Zoning and Subdivision Control, is that all authority in the municipal 
corporation, to restrict the use of private lands, is based upon a valid 
exercise of the police power. Obviously it is both sensible and proper 
that the local government be permitted, and in fact encouraged, to 
impose reasonable restraints on the development of land within its 
territorial limits. The purpose of zoning and planning is to control 
the orderly development of the community, but in many instances 
the town and city fathers charged with the administration of this 
branch of the police power have used their authority with what ap- 
pears to be the full consent of at least some of the “governed’’ for 
other purposes entirely. 

One important question which has always interested me is whether 
or not it is proper for the local authorities to use this important 
power in order to discourage the growth of their particular com- 
munity. I feel that there is strong evidence to suggest that this is a 
common practice. And in this regard I might suggest that the 
Commonwealth has a vested interest in this problem, and its inter- 
est is at least equal to that of the local people. In the past fifteen 
years there has been a tremendous invasion of the countryside, for 
better or for worse, but the trend of decentralization has been defi- 
nitely established, and those who would seek to stop this process are 
merely tilting at windmills. It does not seem to me that a particular 
town should be the sole judge of its own destiny. Certainly it could 
not exist in isolation from the rest of the state for more than a 
short time. We are well aware that certain of the towns around 
Boston could not support themselves under any circumstances since 
the income which makes their wheels go round is derived from 
sources outside the particular community. For this and other rea- 
sons, it becomes apparent that self-government, at least in plan- 
ning and zoning, must be tempered with reason, common sense, 
and a regard for progress. I do not mean to imply that the complex 
problems of rapid suburban and exurban development are easily 
solved. We have seen instances where a developer will seek to 
add as many as two hundred (or more) new families to a community 
within a short period of months. Two hundred families may mean 
six hundred schoolroom desks, fifteen new school teachers, one new 
school, two new fire. engines, new equipment, new facilities, ad 
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infinitum. I feel that it is more than reasonable to insist that growth 
be consistent with ability to provide the vital municipal services. 

But what about a town which solemnly decides to lower the zoning 
curtain against further intrusion from without, merely because the 
townspeople are satisfied with things as they are? Is four acres for 
each new house really necessary, or three, or even two? Should 
all new houses have 16” foundations, or would 10” be enough? 
Should the building laws be such that footings are required on a 
ledge which has not moved since the dinosaurs roamed over Norfolk 
County—if they ever did? 

I read recently in the New York Times (Sunday, May 25, 1958) 
that one New Jersey community has adopted an ordinance which, 
among other things, established minimum requirements for sleeping 
space. Persons over twelve years of age must have at least 450 cubic 
feet where they sleep; and children under twelve are to have at least 
250 cubic feet. And, says the report—‘“the law forbids the use of 
a cellar, lobby, hallway, closet, bathroom, or kitchen, for a sleeping 
area.” 

Now this ordinance is apparently designed to improve the town, 
but I wonder at what point the limit is reached? I understand that 
in England, in certain places, one must obtain permission to re- 
decorate the outside of the dwelling house, and the color scheme must 
be approved by the local planning authority.* We have this sort of 
thing right here in Boston, in the Historic District of Beacon Hill, 
but that is a special case, and even then, the approval is only required 
when the change is one involving the exterior structural condition. 
I might also say that in England there are schemes by the central 
county authorities which involve the construction of what we would 
term low-cost housing projects in areas which had previously not 
known such an enterprise. 


We should not lose sight of the fact that the population of this 
nation is increasing. Perhaps three million were added since 1956. 
There is a boom in babies which does not appear to be slacken- 
ing off. We have seen in our own backyard that industries are 
shieing away from the cities and that the whole movement is 
towards more space. 

The very practical aspect of all this is that if we are to provide 
for the obvious trend, we must frame our laws to allow the “average” 
American to have a home at a cost which bears a true relation to 
his annual income. The alternative is modern housing slums, juve- 
nile gang wars, the bankruptcy of large cities, and, ultimately, a 
threat to national survival. 

Arbitrary, capricious, or unrealistic municipal regulations which 
are framed to prevent immigration, have one important result; they 
increase the cost of housing unnecessarily. Some communities 
openly boast that “Here is a haven for modern executive living at its 
finest.”” This simply means that the man who can afford a $20,000 
home is not really desirable, and if he can’t swing the $150.00 a 


* Compare “The Passing of Parliament’’ by G. W. Keeton (reviewed in “Quarterly” 
for June 1953, pp. 135-6).—Ed. 
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month which it would normally cost to carry a $20,000 home, he isn’t 
wanted at all. I find that the best communities are those in which 
there is a proper balance struck between modest and expensive 
home construction. Such a community is more representative of 
America than a place where the residences are in the extreme. There 
are areas where it would be folly to permit construction of some of 
these motel units that pass for homes. There are certain areas 
which require as much as one acre for a house lot, but here again 
one must apply the over-all test of reasonableness. How does the 
problem manifest itself? 

In 1946 there were no towns in Metropolitan Boston which re- 
quired more than one acre for a new residence lot. Several towns 
required from 40,000 feet to an acre—Reading, Bedford, Carlisle, 
Concord, Lincoln, Weston, Brookline, Needham, Dedham, Westwood, 
Dover, Sherborn, Milton, and Canton, all had by 1946 passed zoning 
ordinances requiring at least 40,000 feet, some of them at least one 
acre. 

By 1956 thirteen additional towns had upped their zoning require- 
ments so as to require from 40,000 feet to one acre—Topsfield, 
Middleton, Tewksbury, Stow, Southborough, Framingham, Natick, 
Walpole, Sharon, Hingham, Scituate, Marshfield and Duxbury, were 
added to the list. In addition, during this ten year period, a number 
of towns had increased their zoning requirements from the acre size 
to at least one and one-half acres. Among the latter were Boxford, 
Lynnfield, Wilmington, Lincoln, Sudbury, Wayland, Weston, and 
Sherborn. Almost without exception the communities in the outer 
belt, with the exception of the City of Woburn, had increased their 
zoning requirements during this ten year period so as to require, 
in general, a minimum of from 20,000 to 30,000 square feet of land 
per house. 

Cities and towns of the inner belt, such as Watertown, Belmont, 
Arlington, Cambridge, Winchester, Stoneham, Medford, Somerville, 
Everett, Malden, Melrose, Revere, Winthrop, Chelsea, Lynn and 
Quincy, the already densely populated areas, underwent no appreci- 
able change in zoning in this ten year period. Since it is plainly 
apparent that a larger lot results in a greater cost per housing unit, 
the effect of up-zoning in the outer belt of Metropolitan Boston has 
been to increase the sale prices of new housing. At the same time 
there is evidence that within the inner belt, population density is on 
the increase. 

The problem of an increase in population density in the inner belt 
could be solved by metropolitanizing the surrounding countryside 
to such an extent that Worcester, Lowell and New Bedford might 
possibly be considered suburbs of Boston before too long. 

Whether this is really desirable, I don’t know, but I think that 
if we take a good look at that prospect, we would conclude that it 
is the spaces between our communities which give them their charm 
in many instances. The New England countryside is still a highly 
desirable environment; it is not just a historical background. 

Since we cannot defeat the multiplication table, and there is clear 
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and convincing evidence of a population increase, and the children 
of today, of which there are many, are the men and women of to- 
morrow (to coin a phrase), there is but one logical conclusion. The 
practice of up-zoning will ultimately result in a demand upon the 
state legislature to relieve the population density problem by enact- 
ment of a general law superseding the local requirements. We have 
a tradition of local self-government in this Commonwealth, but I 
fear that unless the Town Fathers and City Solons take it upon them- 
selves to plan adequately for the future, this problem will be taken 
from them entirely, and their zoning and planning policy will be 
dictated to them from Beacon Hill by a State Director of Planning. 

The local boards of planning and zoning have a difficult task at 
best, and it is often made more difficult by the fact that the members 
have no special training for this important work. These people 
are elected or appointed to their positions, and it is natural that 
every community will not always have the benefit of the best avail- 
able men and women, for various reasons. Not the least of the rea- 
sons is the fact that the best qualified people do not always care 
to serve. 

There is no legal authority, plain and unequivocal, which forbids 
the owner of land from developing it for housing or other purposes 
allowed by zoning laws already in existence. The idea of the plan- 
ning board is to make the housing developer provide adequate and 
suitable facilities in connection with his plan for the construction 
of housing units. The Planning Board idea was never designed to 
prevent the proper and orderly development of housing units, but on 
frequent occasions, the planning board structure has been twisted 
by various interested groups, and without legal right, merely for 
the purpose of preventing the development of land for housing. 
You might say that this was more in the line of political activity 
than it was an administration of the law. Some of the instances 
which have come to my attention, in which a property owner has 
been abused, under color of law, are rather interesting :— 

1. A developer signed an agreement to purchase a sizeable parcel 
for the purposes of a subdivision. He and his engineer, and the local 
planning board, worked together and agreed on an ideal plan. At the 
public hearing more than one hundred inhabitants of the town op- 
posed, not the plan, but the idea of the subdivision. Acting under 
the pressure, the Board voted to disapprove the plan, which they had 
previously declared to be ideal. The builder was out some $2,000 for 
engineering and the deposit on the land; he was fortunate that the 
seller decided not to require specific performance. 


2. In another case a plan was submitted which conformed with 
every known rule and regulation for planning and zoning; and all 
rules of the Planning Board. The Planning Board, upon receipt of 
the plan, advertised a public hearing on the approval of the plan. 
Several hundred appeared and objected, not to the plan, but to the 
development of the land for housing. The Board disapproved the 
plan, stating that although the land could presently be used for 
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housing, and had been zoned that way for eighteen years, there was 
a movement afoot for a zoning change, and if the zoning was 
changed at the town meeting, the plan would not comply then with 
the zoning by-law, as changed. Perhaps the action in these two 
cases could be justified, but if so, it cannot be justified from the 
standpoint of law. 

3. One town near Boston made such ridiculous demands in con- 
nection with a subdivision that the entire plan was abandoned caus- 
ing a considerable loss in new taxes, and a real loss to the owners. 

4. There are a number of instances where we find a piece of prop- 
erty which, because of the changes in planning and zoning, is abso- 
lutely useless. I know of one case where there was a small lot in a 
business area which was zoned residential. At present, it is too 
small to qualify for a house lot. The owner agreed that it was not 
properly useful or desirable as a house lot, so it should properly be 
put in the business zone. The Planning Board opposed this, and the 
Town Meeting followed the Planning Board. Now the owner has a 
strip of land, upon which he pays taxes, adjoining his business prop- 
erty, which is of no practical use. 

I pose some questions to focus attention to this subject. 

Should a planning board require street construction more elab- 
orate and expensive than a street built by the Town? 

Should a Town require curbs in a development, when it does not 
require them in its own streets? 

Should the planning board specify footings on a ledge, as above 
referred to? 

Should not the Town and planning board be satisfied with build- 
ings et cetera which meet the National code for performance, rather 
than some obsolete or incomplete local code? 

Should the same requirements be imposed in a two-acre zone as 
in a one-half acre zone? 

Should a layout approved by the planning board, where the builder 
has done his engineering, bought his land, and gone to considerable 
expense, be nullified by Town by-laws, requiring a two-third vote on 
one phase of the project? 

Should the period of forty-five days for approval of plans be 
reduced? 

Should there be some more speedy remedy provided within the 
town or city government to adjudicate issues arising out of zoning 
and planning laws? 

I realize that speedy trial is provided for these cases, but forty- 
five days for approval, and Board of Appeal proceedings thereafter, 
mean expensive delay. 

One writer upon this subject says that lower-priced homes, within 
the means of the average family, can be provided if we— 

1. Stop Community up-zoning; 


2. Stop capricious municipal regulations that add so unneces- 
sarily to the cost of a home. 
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3. Let all community facilities be financed with long-term bonds, 
instead of laying this burden on the builders, who must add the cost 
of such facilities to the selling price of their homes. 

4. Let municipalities adopt performance-type, rather than special- 
type, building codes, so that builders can use modern materials 
and methods. The cost of a house can be cut $1,000.00 if built under 
performance-type code. 


CONCLUSION 


I have attempted to make the point here that under the statutory 
scheme now in effect, and considering the makeup of the planning 
and zoning boards which administer the provisions of this scheme, 
there must be a rule of realism and reasonableness under law. 
The practice of million-dollar-zoning, which is simply another man- 
ner of describing the practice of increasing the lot size and the cost 
of the house, should be carefully investigated. It does not seem 
either realistic or reasonable that such a practice should be applied 
to a town as a whole merely to discourage people from becoming 
residents. The regulations imposed on builders by the planning 
boards are often unrealistic. The result of requiring a “package 
deal” from the builder, complete with everything from fire-plugs to 
fish ponds, before he can sell his house, has the immediate result of 
making a $20,000 house cost $22,000. I don’t espouse the idea of 
muddy chaos and unfinished utilities, but here again the rule of rea- 
sonableness can be exercised to allow betterments to be paid with 
taxes over a period of time rather than by the builder and added to 
the cost of the house. In times like the present, with complaints of 
unemployment, the towns might consider this form of public works 
as a partial solution. The building codes are such that a general 
revision seems to be necessary. The same specifications are not 
always applicable to every type of construction, and requirements 
which do nothing but add to the cost are wholly unnecessary. 

Over and above all this I feel that if we feel strongly about local 
self government, we are bound to exercise this right in a reasonable 
and practical way. We must face facts and we must realize that we 
have very little right to erect iron curtain planning and zoning 
curtains against our fellow citizens. They will pay their way, and 
they have done this almost without exception. If the planning and 
zoning situation proceeds apace, I might speculate that litigation 
from this source will compete with motor vehicle torts for the court 
calendar. 

And, more important, if we, who pride ourselves on self-govern- 
ment, continue to allow arbitrary and capricious decisions, based 
on self-interest of a small majority, to be the rule, instead of the 
exception, we will not be forced to cast this mantle from us; it will 
be seized by the supervening power of the state as the result of the 
same sort of political clamor that now is responsible for so many 
unjust decisions at the local level. 


FREDERIC J. MULDOON 
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SOME 1958 STATUTES 
By 


ALAN J. DIMOND 


(A discussion at the Lawyers’ Institute at Plymouth on June 13, 
1958) 


THE COURTS 


Chapter 369 does two things, effective September 1, 1958. First, 
it repeals the Fielding Act requirement that all motor tort actions 
must be started in a District Court.! Second, it enacts the Transfer 
Act, so called, authorizing the Superior Court, on its own motion or 
on that of a party, “after determination ... that if the plaintiff 
prevails, there is no reasonable likelihood that recovery will exceed 
one thousand dollars [to] transfer for trial any action of tort or 
contract .. .” to an appropriate District Court.2 There the case 
is to be tried by a full-time justice. “Any party to the action 
aggrieved by the [District Court] finding or decision may as of 
right have the case retransferred for determination by the Superior 
Court.”” There the decision and finding of the District Court shall 
be prima facie evidence. Requests for retransfer and claims for 
jury trial after retransfer must be filed or renewed within a stated 
time. 

It might be desirable to supplement the Transfer Act by a rule or 
order of the Superior Court establishing a regular procedure for 
prompt and consistent handling of the cases that will become subject 
to it. 

The phrase “no reasonable likelihood that recovery will exceed 
one thousand dollars” will require an interpretation that only ex- 
perience can provide. It is doubtful if it should be construed so 
strictly as to require a judge to determine that he would set aside 
a verdict as excessive if it exceeded one thousand dollars. In actions 
for liquidated damages, of course, the cases will price themselves. 

Retransfer to the Superior Court, as stated above, is available to 
any party to the action “aggrieved” by the action of the District 
Court. Presumably a plaintiff who receives a District Court finding 
for damages in an amount that he deems insufficient will be so re- 
garded. Otherwise he would be denied his constitutional right to 
trial by jury, assuming that he originally claimed a jury trial in the 
Superior Court. 


Chapter 138 extends the criminal jurisdiction of District Courts 
to include conspiracies, offenses hitherto excluded from District 





1 Repeal was recommended by John A. Daly, Executive Secretary to the Justices of the 
Supreme Judicial Court. See his 1957 Report, Pub. Doc. 166, page 41. 

2 See the recommendation of the Judicial Council for enactment of the Act. 33rd Report 
of the Judicial Council (1957) page 10 (hereinafter cited as the 33rd Report). John A. 
Daly made a like recommendation. Footnote 1 supra, pages 26 and 27. 
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Court jurisdiction except in cases of contempt including conspiracy 
as an element of the wrong.* 

Chapter 88 extends until June 30, 1959 the authority of courts to 
grant successive stays of execution totalling nine months in sum- 
mary process actions to recover possession of dwellings. 

Chapter 239 amends the Uniform Reciprocal Enforcement of Sup- 
port Act by permitting easy transfer of a proceeding from one Dis- 
trict Court to another for hearing or enforcement. Each District 
Court having jurisdiction of a proceeding is moreover given inde- 
pendent authority to enforce a duty of support even though another 
District Court has already made a support order and has continuing 
jurisdiction. 


PRACTICE AND EVIDENCE 


Chapter 270 requires answers to interrogatories to state the date 
on which the answers are signed. With the introduction of the 
practice of verifying answers under the penalties of perjury rather 
than by formal oaths before an official, many answers have been 
undated. As a result, trial time has frequently been wasted in 
examination of a party for the purpose of fixing the date of his 
answers.® 

The statute does not state how the new requirement of dating is 
to be enforced. Shall clerks refuse to accept undated answers? Or 
shall enforcement be left to the opposing party to raise by motion? 


Chapter 323 adds section 79G to chapter 233 of the General Laws 
and provides that in an action of tort for personal injuries or for 
consequential damages, an itemized bill for medical, dental or hos- 
pital services, subscribed and sworn to by a physician, dentist or 
authorized hospital representative, shall be admissible as evidence of 
the fair and reasonable charge for the services. In order to avail him- 
self of this new section, the party intending to offer the bill must 
comply with certain specified requirements as to notice and filing. 
The bill “‘shall include only the date and place of each service rendered 
because of [the] injury and the charge therefor without reference 
to the injury itself or the history thereof; ...’’ In some cases, how- 
ever, it would seem that the description of the service rendered will 
inevitably refer to the injury. 

Certain definitions are contained in the new act. First, “physi- 
cian” and “dentist” shall not include any person who is not licensed 
to practice as such under the laws of the jurisdiction within which 
such services were rendered. Second, “hospital” is any hospital 
required to keep records under section 70 of chapter 111 of the 
General Laws, or which is licensed or regulated by another state 
or the United States of America including hospitals of the Veterans 
Administration “or similar type institutions”. 

Comparison of the new act with section 70 of chapter 111 reveals 
that not all institutions required to keep records under the latter are 


8 Berlandi vs. Commonwealth, 314 Mass. 424. 
433rd Report, page 27. 
*Thid. page 33. 
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covered by the former. Legislation in 1957® enlarged the scope of 
section 70 by requiring dispensaries, clinics and sanatoria licensed 
by the Department of Public Health also to keep records. But the 
bills of these institutions are not covered by the new bill certifica- 
tion act. The act’s reference to “similar type institutions’ seems 
to refer only to institutions similar to Veterans Administration hos- 
pitals. 

In submitting bills under this new act, it would be advisable to 
state affirmatively in the bill that the physician, dentist or hospital 
is properly licensed or regulated. And it would also be advisable that 
the person signing a bill on behalf of a hospital be a financial officer 
of the institution. Otherwise—or perhaps in any event—a certifi- 
cate of the signer’s authority should be procured. 


Chapter 256 provides that in criminal cases, no statement by a 
defendant subjected to a psychiatric examination while he is tem- 
porarily committed for examination and treatment shall be admis- 
sible on any issue except his mental condition, and it shall not be 
admissible on that issue if it constitutes a confession of guilt.7 This 
statute appears to create the first physician-patient privilege in 
Massachusetts. 


DIVORCE AND PROBATE 


Chapter 162 provides for a “cooling off period” in divorce cases. It 
states that after January 1, 1959 no divorce libel shall be filed ‘“‘un- 
less, at the time of filing such libel, the parties thereto have been 
living apart for a period of not less than three months and the libel- 
lant so certifies on the libel; provided, however, that the court may, 
after a hearing, waive said requirements.” 

The statute does not contain any standards for the granting of a 
waiver. And the phrase “living apart” is not as clear as it could 
be. Compare the phrase “actually living apart” in section 32 of 
chapter 209 of the General Laws concerning separate support pro- 
ceedings. It has been held that even though a husband and wife do 
not cohabit, they cannot be considered to be “actually living apart” 
if they continue to live in the same house.* Can any inference be 
drawn from the absence of the word “actually” in the new act? 
Does living in the same house without cohabitation constitute “living 
apart”? 

Chapter 59, together with chapter 187 of the Acts of 1957, requires 
all papers in adoption proceedings, including the docket, to be 
segregated and makes them private. Only a narrow class of inter- 
ested persons has a right of inspection. Others must get permission. 
The index of the court still remains public. 

Chapter 163 increases from $500 to $800 the size of estates that 
may be administered under informal procedure. 


Chapter 223 confers on Probate Courts equity jurisdiction of 
property controversies between divorced persons after a divorce 


* Chapter 604. 
733rd Report, page 54. 
* Brewer ve. Brewer, 329 Mass. 205. 
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decree has become absolute.® This limited grant of jurisdiction may 
be useful in cases where a divorce has severed a tenancy by the en- 
tirety and converted it into a tenancy in common. 


Chapter 120 adds notice requirements on a petition for appoint- 
ment of guardian of a minor. Practice in this respect has hitherto 
been governed by local usage. 


Chapter 121 extends the definition of “child”, or its equivalent, 
in wills, trusts and other instruments to include all children adopted 
by a parent unless the contrary plainly appears by the terms of the 
instrument. Since 1876 “child” has included only an adopted child 
of the testator or transferor himself. Adopted children of other 
persons have not been included in gifts to “children” of such persons 
unless the intention to include them plainly appeared in the instru- 
ment involved. The new act now treats these children the same as 
natural born children. 

Two comments might be made about this statute. First, consider- 
ation should be given to problems of notice on allowance of accounts 
and the location of adopted children in the administration of trusts 
extending over several generations.'° Second, the statute becomes 
effective August 26, 1958 and applies only to bequests, devises, trusts 
and other dispositions “executed” thereafter. Careful consideration 
should therefore be given to codicils executed after August 26, 1958 
affecting wills executed before that date. Various situations can be 
imagined. At one end, a codicil might so clearly change a bequest 
to “children” as to leave no doubt that the bequest was “executed” 
after August 26th. But suppose a codicil deals with other matters 
and does not change any part of such a bequest. Does the mere 
republication of the will by the codicil bring the entire will down to 
date even for the purpose of construing the earlier bequest to 
“children”? Whatever the answer may be, the codicil should be so 
drawn that no one can raise this question. 

Observe that this statute does not enlarge the rights of adopted 
children to inherit. It merely changes a rule of construction of 
written instruments. 


Chapter 44 dealing with a guardian’s or conservator’s expenditure 
of a ward’s funds for or towards the funeral and burial expenses 
of a deceased member of the ward’s family is discussed by Mr. Grin- 
nell on page 28 of this issue of the Quarterly. 


THE NEW DEATH STATUTE 


Chapter 238 consolidates and makes uniform certain death statutes 
for fatal injuries occurring after January 1, 1959. The Massachu- 
setts death statutes have developed along various separate lines.!! 
Liability of railroads, street railways and electric railways has been 





®33rd Report, page 25. 
oF. W. G., 43 Mass. L. Q. (1), March, 1958, page 76. 


™ See the 31st and 32nd Reports of the Judicial Council (1955 and 1956) at pages 
26 and 53 respectively. 
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treated in one section, and that of other common carriers in another 
section. Claims against cities, towns and counties for defective 
ways have been treated separately as have employee-employer claims. 
In another section, a general liability provision has covered cases 
not otherwise specifically provided for. 

The consolidation accomplished by chapter 238 of 1958 combines in 
one section death claims against all the foregoing except defective 
way claims against cities, town and counties and claims against em- 
ployers. Various changes are made in the merged sections. Mone- 
tary limits of all claims covered by the act are now fixed at $20,000 
thereby raising the common carrier limit from $15,000. In a 
separate section the limit in wrongful death actions against employ- 
ers is also raised from $15,000 to $20,000. Contributory negligence 
is abolished as a defence to recovery where the defendant is guilty 
of wilful, wanton or reckless conduct. And instead of a statute 
of limitations of two years from the date of injury, a statute of 
limitations of one year from the date of death is now substituted. 
Death, however, must occur within two years from the date of the 
injury. Finally, the procedural relic of initiating a death action 
by indictment against a common carrier is abolished. 

A curious anomaly has crept into the new statute. Where a com- 
mon carrier is guilty of a wilful, wanton or reckless act, the statute 
states that the carrier is liable for the death of a passenger only 
if the passenger could have recovered damages for personal injuries 
if his death had not resulted. Thus if the passenger himself is 
negligent, recovery is not barred. But if the passenger is guilty 
of wilful, wanton or reckless conduct, there can be no recovery 
for like conduct by the carrier. By contrast, where the carrier 
is merely negligent another provision of the new act allows recovery 
without setting up any impediment based on the passenger’s con- 
duct. The combination of these provisions produces the curious 
result that a passenger’s wilful, wanton or reckless conduct bars 
recovery where the carrier is guilty of like fault but it is not a 
bar where the carrier is guilty of the lesser fault of negligence. 
Thus the greater the wrong, the less the liability may prove to be. 


MISCELLANEOUS 


Chapter 213 changes the rule of Polonsky v. Union Federal Sav- 
ings and Loan Association, 334 Mass. 697, which held that a provi- 
sion in a pass book stating “This association shall not be responsible 
for money paid out to any person unlawfully presenting this book” 
was valid and afforded a defence to a bank innocently making pay- 
ment to an impostor presenting the book. Chapter 213, using prac- 
tically the same language as in the Polonsky pass book, states that 
“any agreement” between a customer and a bank exculpating the 
bank for a payment “to a person unlawfully presenting” the evidence 
of an account is contrary to public policy and void. By an emergency 
preamble, this act became effective on March 28, 1958 but a saving 
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clause, to avoid constitutional problems, states that it applies only 
to future agreements. 

The title of the act refers to “exculpatory provisions contained in 
a pass book.” But the body of the act deals with “any agreement” 
between a bank and a customer, no reference being made to where 
the agreement may be contained. 

The phrase “unlawfully presenting” seems rather broad. Its ap- 
plication is clear where the person presenting the evidence of an 
account is an impostor, as in the Polonsky case. But suppose a prin- 
cipal authorizes his agent to make withdrawals from an account, 
and a bank requires the authorization to state that the bank is 
relieved from any duty of inquiry as to the propriety of a withdrawal 
until receipt of notice of the termination of the agent’s authority. 
Would a bank be liable to the principal if the agent embezzled the 
account? Hardly. The doctrines of apparent authority and estoppel 
would protect the bank. Yet the agent would still certainly be “un- 
lawfully” presenting the evidence of the account. 

Chapter 204 establishes a judicial procedure for distributing 
assets of liquidated corporations so as to relieve directors of any 
liability under section 37 of chapter 156 of the General Laws for 
voting a liquidating dividend to stockholders. Provision is made 
for notice to the Commissioner of Corporations and Taxation and 
to creditors. 

Chapter 337 permits temporary and reasonable detention of a 
suspected shoplifter if there are reasonable grounds for believing 
that the suspect was committing or attempting to commit larceny 
of merchandise. Unpurchased merchandise concealed in a person’s 
belongings creates a presumption of reasonable grounds for such 
belief. In form, the act is drawn as permitting the assertion of 
reasonable grounds for such belief as a defence to actions for false 
arrest or false imprisonment. It does not extend to actions for 
malicious prosecution. 


Chapter 308 permits the State Tax Commission to issue regula- 
tions allowing income to be reported on the installment method in 
circumstances that appear to be the same as those permitting the 
use of that method under section 453 of the Internal Revenue Code 
of 1954. The principal limitation, as under the Code, is that pay- 
ments, if any, exclusive of evidences of indebtedness of the pur- 
chaser, received during the year of the sale must not exceed thirty 
per cent of the selling price. Authority is also given to the State 
Tax Commission to issue regulations requiring appropriate security 
or commitments to be furnished for the unpaid balance of the tax 
in the event that the taxpayer dies, moves out of the Commonwealth 
or disposes of the purchaser’s evidences of indebtedness. 
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DRIVING TO ENDANGER AGAIN 


A Possible Guide to The Statutory Meaning 


In the March issue we raised the question as to the practical mean- 


ing today of the opening words of Section 94 (2) (a) of G. L. C. 
90— 


“Whoever upon any way or in any place to which the public has 
a right of access operates a motor vehicle recklessly, or operates 
such a vehicle negligently so that the lives or safety of the public 
might be endangered... .” 


We suggested that there were differences in practice because of 
differences of opinion among lawyers, judges, police and other law 
enforcement officials. We called attention to the fact that the statute 
prior to 1928 did not contain the word “negligently,” that in 1927 
the Judicial Council in its 3rd report recommended the words “so 
negligently that,” which were changed to “negligently so that” in 
Chapter 281 of 1928 and that the purpose of the act as explained in 
the Council’s Report was to avoid the unqualified language of Com. 
v. Pentz, 247 Mass. 500. We also called attention to a recent case in 
which the prosecution in its opening made no mention whatever of 
the element of danger but merely outlined a simple case of negli- 
gence without regard to whether it was slight, ordinary, gross or 
something more. The penalty is fine or imprisonment or both and 
possible revocation of a license. We invited comment. In addition 
to varying oral comments we received an interesting letter from a 
judge (and a very good judge) with long experience in such cases. 
He said, 


“T have never experienced any difficulty in understanding the 
meaning of these words, or in explaining to hundreds of juries, 
satisfactorily I believe, what these words really mean. 

“For my guidance and the guidance of the juries I have used 
the definition of these words found in Commonwealth v. Mara, 
257 Mass. 198, at Page 210, where the Court says: 

“Under the charge the jury could convict if they found that the 
defendant, by the manner in which he operated his automobile, 
created a reasonable possibility of danger to the lives and safety 
of the public, and if he was by reason of the manner in which he 
operated it in whole or in part the cause of that danger. The fair 
meaning of the charge is that, unless the jury found that he so 
operated the automobile, it would be their duty to acquit.’ 

“In other words, I take this to be the law. If a person by the 
way and manner in which he operates his motor vehicle creates a 
reasonable possibility of danger to himself or others, he is then 
operating so that the lives or safety of the public might be en- 
dangered. 

“In my opinion it is just as easy for the fact finding body to 
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determine whether a man is operating so as to endanger the lives 
and safety of the public as it is to determine whether or not in a 
given circumstance he was negligent, or if he was under the in- 
fluence of intoxicating liquor, or if he was operating his motor 
vehicle at a rate of speed greater than was reasonable and proper, 
having regard to traffic and the use of the way and the safety of 
the public. 

“{ think it would be ‘shocking’ if operators of motor vehicles, by 
negligent or careless operation, could injure or kill persons or dam- 
age property, with immunity. 

“I agree with you that Section 24, 2 (a) could be improved 
grammatically.” 


We respectfully submit that the trouble with the statement is that 
the opinion quoted from Commonwealth v. Mara was written in 
1926—two years before the act of 1928 and while Com. v. Pentz 
was unmodified. The case of Com. v. Mara was one of the cases with 
Com. v. Vartanian, 251 Mass. referred to by the Judicial Council in 
its report p. 36 followed by the statement based on communications 
from judges that 


“The judges of the district courts find great difficulty in ad- 
ministering the statute and some of the judges of the Superior 
Court, we understand also find it difficult to explain to a jury 
what it means. 

“Some officers who prosecute such cases before juries feel that 
the statute is a valuable one. Others think it would be better if 
the statute were made clearer.” 


We also call attention to what we believe to be a guide to clarify 
the meaning of the present law. The statute does not use the word 
“negligence.”” It says “‘negligently so that the lives or safety of the 
public might be endangered.” 

The parallel situation appears in the Massachusetts distinction 
between “negligence” and “gross negligence.’”’ The history and rea- 
sons for that distinction in civil cases—such as guest cases—was 
fully explained in Massaletti v. Fitzroy, 228 Mass. 487, and in spite 
of criticisms our observation of human nature in and out of auto- 
mobiles for more than half a century has convinced us that the dis- 
tinction is a very real one and the Massachusetts rule is sound. But 
the reason for mentioning it here is the clear rule about its appli- 
cation. In Altman v. Aronson 231 Mass. 588 at p. 593, Chief Justice 
Rugg said: 

“Since the distinction between negligence is imbedded in our 
law and its principles for the discernment of that distinction are 
established, a party, whenever the evidence makes them applicable, 
has a right to insist that the jury be instructed in conformity to 
them.” 


That case with others was cited and applied by the court in Tomp- 
kins v. Pratt, 1958 Advance Sheets 131-2. In two guest cases the 
plaintiff’s exceptions were sustained for the following reasons: 
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“It could be found that the defendant approached a so-called 
blind corner not only on the left of the road but in a path from 
which, because of parked automobiles on his left and moving traf- 
fic on his right, he was unable to turn and at a speed which pre- 
vented him from making a sudden stop. His act was deliberate 
and so plainly involved danger to others that a jury would be war- 
ranted in finding such indifference to legal duty on his part as to 
constitute gross negligence.” 


Note the emphasis (supplied) on “danger to others.” 


In the same way “negligently so that the lives or safety of the 
public might be endangered” is to be distinguished from mere “‘neg- 
ligence” unqualified by other words. The word “negligently” does 
not stand alone and should not in a criminal statute calling for the 
criminal rule of proof. 


We submit that Chief Justice Rugg’s statement above quoted ap- 
plies and explains the law on driving to endanger. Are we wrong? 
F. W. G. 





NOTE 


While going to press, we noticed an article in the “Wisconsin 
Law Review” for March, 1958 (p. 210). They have a statutory 
phrase in Wisconsin—“a high degree of negligence.” 


“The Wisconsin legislative council recently commented on this 
‘high degree of negligence’ concept as follows:! 


‘The difference between a high degree of negligence and reck- 
less conduct lies in the fact that reckless conduct requires proof 
of a conscious disregard for the safety of another while high 
degree of negligence is a purely objective standard. It is only 
necessary to prove that the circumstances are such that the 
actor should realize that his act creates an unreasonable risk 
and high probability of death or great bodily harm to another. 

The difference between a high degree of negligence and or- 
dinary negligence is one of degree. The primary function of 
the ordinary negligence concept is determining whether a per- 
son should be required to pay damages. The function of the 
negligence concept in the criminal law is in determining the 
sort of conduct which is, although inadvertent, sufficiently 
dangerous to warrant criminal sanction. Since the emphasis 
in both cases is upon the conduct and not the state of mind 
of the actor, it follows that the distinction should be based upon 
the dangerousness of the conduct; that is, for a high degree 
of negligence the conduct must contain a greater risk of harm 
than is necessary to form a basis for tort liability only.’ ” 





15 Wisconsin Legislative Council, Judiciary Committee Report on the Criminal Code 24 
(1953). 
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USE OF THE SURPLUS INCOME OF A WARD 


The Equitable Doctrine Broader Than the Recent 
Chapter 44 of 1958 and Pertinent To Its Interpretation 


CHAPTER 44 


An Act authorizing a guardian or conservator to expend funds 
from his ward’s estate for or towards the funeral and burial 
expenses of a deceased member of the ward’s family. 


Chapter 201 of the General Laws is hereby amended by insert- 
ing after section 38, as appearing in the Tercentenary Edition, 
the following section: 


Section 38A 


The probate court, upon the application of a guardian or con- 
servator or of a member of his ward’s family, and after such 
notice to all persons interested as it directs, may authorize and 
require such guardian or conservator to expend funds from the 
ward’s estate for or towards the funeral and burial expenses of 
a deceased member of the ward’s family. For the purposes of this 
section, the ward’s lineal ancestors and descendants and the ward’s 
spouse shall be deemed to be members of the ward’s family, with- 
out however, thereby limiting the same. 


Approved February 10, 1958. 


This act was passed after the opinion in the matter of Morizzo 
(1957 Ad. Sh. p. 51)* that there was no “statutory” authority for 
payment by a guardian, from his ward’s funds, of funeral expenses 
of the ward’s parents. There is, however, a broad equitable doc- 
trine, which will, presumably, govern the interpretation of the 
statute even in regard to funeral expenses. The statute would 
seem to apply only to “surplus” funds and probably to “surplus” 
income, except in rare cases for reasons hereinafter appearing. 

This equitable doctrine dates back to the 18th Century and has 
been repeatedly recognized and applied, at least since 1900, in 
probate Courts in Suffolk and Middlesex and, perhaps, in other 
counties. Accordingly we reprint the story of a very practical 
unfamiliar doctrine from the 19th Report of the Judicial Council 
(reprinted in 29 Mass. Law Quarterly) for convenient reference of 
the bench and bar. 


*335 Mass. 251. In that case the funds came from war service compensation and 
was still supporting the mother after the father died with only $3.000.00 in the ward's 


estate. See p. 252. 
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REPORT OF THE JUDICIAL COUNCIL IN 1943 ON 
CHARITABLE CONTRIBUTIONS BY GUARDIANS 
FROM SURPLUS INCOME 


By Resolves, Chapter 6 of 1943 “the subject matter” of the fol- 
lowing bill (House document 682) was referred to the Council for 
consideration and report in its annual report for 1944. 


House ... No. 682 


“The probate court may upon application of the guardian of an 
insane person after notice to all interested persons authorize 
the guardian of such insane person to apply to the maintenance 
and support of any charitable institution or community or war 
fund or chest such portion as the court orders of the estate of the 
ward, which is not required for his maintenance and support.” 


We submit the following study and tentative recommendation at 
this time for the consideration of the bench and bar and invite com- 
ment and suggestions. 


For centuries the English Chancellors exercised, in the King’s 
name, the jurisdiction over the persons and estates of persons of 
unsound mind, whether described as “lunatics” or “idiots.” It is 
obviously a normal jurisdiction for any “sovereign” authority in a 
civilized community; but it appears to have been first formulated 
by the “Statute of Prerogatives” in the reign of Edward II (17 E. 
II Chs. IX and X). Whether the jurisdiction was technically “pre- 
rogative” in its nature (like the jurisdiction to issue writs of man- 
damus, prohibitions, etc.) or “equitable” is a question of academic 
historical interest which need not concern us, at least in Massa- 
chusetts. In either case it was exercised by the chancellor and as a 
merged jurisdiction in Massachusetts for generations the lunacy 
jurisdiction has been recognized in the Probate courts. G. L. (Ter. 
Ed.) C. 201. 

In the course to time in the exercise of this jurisdiction, the prob- 
lem arose as to the disposition of the surplus income of a lunatic 
after every reasonable and proper expenditure had been made for 
his care and comfort. The most careful and complete study of this 
problem that we have found appears in an article in 1895 in 8 Har- 
vard Law Review 472 by the late William G. Thompson and R. W. 
Hale of the Boston Bar. After stating the problem, that article 
began as follows: 


“There are only a few reported cases in English jurisdictions, 
and scarcely any in the United States, defining the circumstances 
under which the guardian of a lunatic may spend a portion of his 
ward’s income for objects not directly connected with the ward’s 
maintenance. These cases announce with more or less clearness a 
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tolerably definite principle, though in a few the principle seems 
to have been wrongly applied. In emphasizing one proposition 
all the authorities are agreed. That proposition is, that before any 
portion of his income can be devoted to other purposes, the ward 
himself must be provided with every comfort that he requires or 
to which he has been accustomed. There must be no economizing 
for the purpose of making an allowance to needy relatives, or in 
order to save something for the next of kin. [See Ames J. in May 
v. May, 109 Mass. at p. 256.] But when the ward has been liber- 
ally provided for, if there is still a surplus of income, allowances 
may, under certain circumstances, be made to the lunatic’s rela- 
tives and to certain other persons. 

“The only principle that can produce coherency or consistency 
in making such allowances is the principle laid down by Lord 
Eldon, in Ex Parte Whitbread, 2 Mer. 99. Although it has not 
always been squarely followed by the courts, that principle, it is 
submitted, is this. Where there is no evidence of any settled in- 
tention of the lunatic before his insanity in regard to the matter, 
or of any intention formed during his rational moments, the court 
will presume that were the lunatic sane he would act in the matter 
as any reasonable and ordinarily generous man would act under 
the same circumstances. In none of the cases, not even in those 
where the court professes to make ‘what the lunatic himself would 
do if he were sane,’ the ratio decidendi, is any account taken of 
the idiosyncrasies of the lunatic, that is to say whether he was 
extravagant or careful, liberal or mean. Unless it can be shown 
that there is some special reason why the lunatic would not, if he 
were sane, assist the particular applicants in question, the court 
will dispose of his surplus property in accordance with the views 
of a reasonable and ordinarily liberal man, though such views 
would never be entertained by the lunatic if he were sane. The 
courts will not hear evidence on the question how a miser or a 
spendthrift, if he were sane, would dispose of his surplus income.” 


A connected line of cases relating, not only to lunatics, but to 
minors is illustrated by Wellesley v. Duke of Beaufort, 2 Russ. 1 
(1827), in which Lord Eldon said: 

“In many great families the eldest infant is in possession of a 
large property ; the younger infants have some little property; and 
in such a case the court does not measure the duty of maintaining 
the eldest child by looking at him only. And it considers that it 
is for his interest that his brothers and sisters should be brought 
up in respectable stations;” and he goes on: “We will go the 


length of giving them maintenance out of his provision as a part 
of the maintenance made for him, though to be applied to them.” 

See also Sir George Jessel’s remarks in Re Weld, 20 Ch. D. at 
457 (1882). 


In another class of cases the courts have liberally performed the 
legal duty of the ward to support his wife and family. (See 8 Har. 
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Law Rev. 476, note 2.) This is obviously within the purpose of 
guardianship administration regardless of the fact that it is spe- 
cifically recognized by Section 43 of Chapter 201. 

Where definite charitable enterprises were begun or planned or 
supported by a lunatic before his incapacity Lord Justice Cotton 
said in Re Whitaker, L. R. 42, Ch. D, at p. 126: 


“We often give out of the personal estate of a lunatic that which 
is mere bounty. That generally occurs in the case of charities 
where the lunatic has himself, while he was of sound mind, sup- 
ported institutions of a charitable nature.” 


Illegitimate children have also been provided for, and an old 
and devoted that incapacitated servant of the ward. The procession 
of English cases down to 1895 appears in the article referred to. 

We are not aware of any reported opinion of the Supreme Judicial 
Court of Massachusetts on the subject, but in the New York Su- 
preme Court for Kings County in 1916 in the matter of Ida H. 
Mersereau, after a report by a referee, the court ordered $900 a year 
paid to an elderly aunt of the ward, with whom the ward had a most 
affectionate relationship. 

In 1891 the Suffolk Probate Court (No. 86103) an allowance of 
$350 per annum was made for the ward’s father. 


Other cases in Suffolk appear as follows: 
Suffolk Probate No. 54711, Sarah A. Deacon 
Income used for the support of her children. 


Suffolk Probate No. 61289, Susan L. Williams. 
Income used for the support of her children. 


Suffolk Probate No. 86103, Samuel T. Holmes. 
Income used for the support of a father. 


-45624 
Suffolk Probate No. -92491, W. H. H. Cummings. 
Income used for a sister and mother. 


Suffolk Probate No. 110693, Elizabeth H. Little. 
Income used for support of a sister. 


Suffolk Probate No. 128590, Maria Matilda McClure. 
Income used to continue a charity. 


Suffolk Probate No. 141547, Horatio S. Greenough. 
Income used to support a sister and an aged servant. 


Suffolk Probate No. 160148, Mary O. Loud. 
Income used for support of grandnephew and aunt of nephew. 


Suffolk Probate No. 171714, Amos E. Lawrence. 
Income used for support of niece of the insane person, decree 
by Judge Grant. 
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Also in Middlesex Probate No. 17252, Charles Wyman, an insane 
person, we find report of Henry E. Warner, special guardian, which 
was later confirmed by the court, ratifying annuities paid to mem- 
bers of the household of the uncle of the insane person and religious 
and social subscriptions made in the name of the insane person. As 
this report of Henry E. Warner contains a discussion of the author- 
ities and was confirmed by the court we print it in Appendix B of 
this Report. 

Middlesex No. 78681 (1936) Petition for leave to give ward’s inter- 
est in certain personal property to the Essex Institute and the 
Museum of Fine Arts. 

Middlesex No. 18424—Leave to guardian to contribute from in- 
come of insane person to Community Fund. 

In connection with the Cummings case, above listed, a letter from 
the late Henry S. McPherson to Mr. Hale, of January 22, 1900, states 
that the late Judge Grant relied on the Harvard Law Review article 
in considering that case and a letter from Judge Grant himself to 
Mr. Hale, on May 10, 1909, shows that he applied the principle 
involved, not only to insane wards under guardianship, but to the 
wards of conservators. He wrote returning certain notes on the 
subject. 

“You may like to add to them the case of Horatio S. Greenough, 
Suffolk No. 141547, Nov. 12, 1908, in which I allowed a conservator 
to use surplus income for the support of a sister and an aged house- 
keeper whom the ward had previously supported, and also for the 
payment of annual charities to be selected as hitherto by the ward. 
Also Maria Matilda McClure, Suffolk No. 128,590—3 decrees of 
payments from principal to enable the ward (under conservator- 
ship) to continue her charities, in the case of a rich woman whose 
property was largely in vacant land and where it appeared that to 
cut her off would injure her health in the opinion of physicians. 


Yours very truly, 
s/ ROBERT GRANT.” 


From all this it appears as stated by Mr. Warner (see pp. 41) 
that the reasonable practice is established as a matter of law and 
repeatedly so recognized and followed in Massachusetts for at least 
fifty years of treating an irresponsible ward “as if he were not only 
a human being, but still retained a relation to society which could, 
to a certain extent, be recognized in this way . . . payments of this 
character ... seem to be such as would naturally be approved by the 
ward if he were to recover, and such as any reasonable person in his 
position in society and with his history would approve, if sane.” 
It also appears that the principle and practice are not limited to legal 
obligations or to members of the ward’s family. 

With this background in the history of established law, we ap- 
proach the proposed bill (H. 682) referred to the Judicial Council by 
the Legislature and quoted at the beginning of this discussion. The 
bill raises the question of the extent to be given to the practical 
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application of the established principle. It proposes to include 
contributions authorized by the court (“after notice to all interested 
persons’), to the maintenance and support of any charitable institu- 
tion or community or war fund of such portion as the court orders 
of the estate of the ward, which is not required for his maintenance 
and support.” 

We do not recommend the bill in the form in which it is drawn 
nor do we think any statute necessary, as the principle involved 
seems clear as a matter of law and the alternative methods of pro- 
cedure heretofore followed also seem adequate. We do, however, 
believe that the bench and bar will find it convenient to have the 
result of our study of this somewhat unfamiliar field stated in this 
report for ready reference and accordingly we state what we believe 
to be the factors to be considered in connection with the application 
of the principle as follows: 

In the first place it should be clearly understood that the principle 
involved is based on the assumption never to be forgotten, that it. is 
only after all reasonable and proper expenses for the care and com- 
fort of the ward have been provided for that the principle comes into 
play at all, and, even then, it does not turn the guardian or the court 
into a general “board of charity to canvass the merits of any person 
who thinks that he deserves a share of the lunatic’s surplus income.” 
It is to be assumed that, in applying this principle, courts will make 
the obvious distinction between use of surplus income, and inroads 
upon capital, which may, because of unforeseeable changes in values 
or in the ward’s needs, be required for his support. It is therefore, 
perhaps, needless to point out that a court should not authorize a 
gift of any portion of a ward’s principal unless it is fully satisfied 
that there remains ample to take care of the ward’s present and 
future needs. 

In the second place, the principle applies not only to the per- 
formance of legal duties of the ward, but to moral, or other, obliga- 
tions of “the reasonable man” in the ward’s position. 

In the third place the principle applies, as shown by the history 
above stated, not only to insane persons, but, at times, to minors 
presumably “spendthrifts” under guardianship and to weakened, 
or otherwise financially incompetent persons under conservatorship. 
In these latter cases as shown by Judge Grant’s letter, the continu- 
ance of the ward’s charitable contributions may have a direct bear- 
ing on the ward’s health or “morale.” 

In the fourth place, with the changing conditions of modern life 
the nature of the moral or other obligations recognized by “ordinary 
reasonable men” in the times and conditions and locality in which 
they live, may also change and develop beyond those thus recognized 
by individuals and courts in Lord Eldon’s day and later in the 19th 
century. “Community” or “war funds” representing the modern 
collective method of meeting problems of a community, which affect 
the interests of wards as much as they affect anyone else, seem 
clearly to come within the principle involved and we understand 
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that the probate courts in Suffolk and Middlesex Counties have 
frequently recognized this by approving such contributions from 
time to time. 

Incidentally a ward’s estate will have the advantage of the deduc- 
tion for such contributions made on his behalf in his income tax 
returns. 

In the fifth place, as the practice hitherto has recognized that the 
propriety of such contributions may be passed on by the court either 
on a petition for approval in advance or on presentation of accounts 
after the contribution is made, we do not think a statute should be 
passed which limits, by implication, such approval to either time or 
procedure. If a guardian makes such a contribution with full realiza- 
tion of the interests of the ward and of the nature of his responsibil- 
ity, as above explained, we see no reason why he should necessarily 
be required to petition for leave in advance with the incidental delay 
involved of notifying “all persons interested.” With the exception 
of the ward there are no persons “interested” in such cases except 
the nearest person or persons “presumptively” interested. As pointed 
out by Ames J. in May v. May, 109 Mass. 109 Mass. at p. 256 they 
have no absolute rights and the primary problem for a court in 
any proceeding relative to a guardian’s, or conservator’s, estate is 
the normal interest of the ward. 

Accordingly, as we believe the existing law, subject to the limita- 
tions above explained, adequately cover the purpose of the proposed 
bill, we believe for the reasons stated no legislation on the subject is 
necessary or advisable. 


DISCUSSION OF STATUTES 


In Hicks v. Chapman, 10 Allen at p. 465, Chapman J. said “a 
guardian’s power is derived from the Commonwealth; its authority 
being delegated to the judge of probate.’”’ This was the position of 
the English Chancellor as already pointed out, but there was nothing 
new about the nature of the ancient idea of a “guardian.” It is obvi- 
ously a jurisdiction “equitable” in its nature as we understand the 
word “equitable” today. Chapter 201 contains various sections as 
to support of a ward’s family and certain specified relatives but they 
do not limit the reasonable conduct of the ward’s affairs or require 
petitions for everything in advance. There was a short period be- 
tween 1817 and 1820 when this old rule was changed and leave was 
required in advance before sale of property but that was repealed, 
and the present section 47 of C. 201 reads as follows: 


“Sale of Personal Property of Ward.—The probate court may 
upon the application of a guardian or conservator or of any person 
interested in the estate of a ward, after notice to all other persons 
interested, authorize or require the guardian or conservator to sell 
and transfer any personal property held by him as guardian or 
conservator and to invest the proceeds thereof and all other money 
in his hands in such manner as may be for the best interest of all 
concerned Said court, after such notice, if any, as it may require, 
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may make such further order and give such directions as the case 
may require for the management, investment and disposition of 
the estate in the hands of the guardian or conservator. (1817, 
190, 8. 35; 1820, 54,8. 38; R. S. 79, 8. 21; G. S. 109, 8. 22; P. S. 189, 
8. 88; KR. L. 145, 8. 35; 1915, 23.)” 


That is substantially as provided in the act of 1820 and the Re- 
vised Statutes, Chapter 79. This was explained by Mr. Justice 
Morton in Gardner v. Beacon Trust Co., 190 Mass. 27, at p. 31, as 
follows: 

“The provision comes in substance from St. 1820, C. 54, S. 3, ex- 
cept that it was there provided that the application should be made 
to the Supreme Court of Probate. St. 1820, C. 54, S. 3. Rev. Sts. C. 
79, S. 21. Gen. Sts. C. 109, S. 22. Pub. Sts. C. 139, S. 38, R. L. C. 
145, S. 35. But the object of this provision was and is, we think, to 
furnish a way in which a guardian could protect himself and his 
sureties by obtaining in advance a judicial approval of the sale and 
investment, and not to require him to obtain a license from the 
court in order to sell and transfer personal property of his ward. 
This was the view taken by the commissioners on the revision of 
the statutes in 1834 (Report of Commissioners on Rev. Sts. C. 69, 
S. 11, note, and C. 79, S. 22, note), and is the construction which 
was in effect given to a similar statute in Mississippi by the Su- 
preme Court of the United States in Maclay v. Equitable Assurance 
Society, 152 U. S. 499, and to our own statute by Woodruff, J. in 
Wallace v. Holmes, 9 Blatch. 65.” 


The last sentence of Section 47, above quoted, is as broad in scope 
as the established practice of guardianship administration dating 
back to the time of Lord Eldon, or before, just as G. L. C. 214, Sec- 
tion 1 recognizes ‘“‘the general principles of equity jurisprudence.” 

The Massachusetts rule for the administration of trusts, which is 
now spreading over the country, was stated by Judge Putnam in 1830 
in Harvard College v. Amory as the rule of the ordinary prudent man 
in the management of his own affairs and the foregoing discussion 
of the history of the guardianship principles shows that substan- 
tially similar tests govern guardians in representing their wards 
under the supervision of the Probate court, which functions in this 
field as the chancellor. The established principles frequently applied 
by the Probate courts in Suffolk and Middlesex as already explained 
therefore seem a better guide for the courts than any attempt to 
“codify” the principles in a statute. Those principles are sufficiently 
broad and elastic to meet the changing conditions of life in the mod- 
ern world and should not be limited by attempts to specify narrower 
applications of them. The situation seems peculiarly one in which 
the law should develop through practice in the fashion of the com- 


* The Commissioners (B. R. Curtis appointed shortly after a justice of the Supreme 
Court of the United States, Reuben A. Chapman later Chief Justice of Massachusetts and 
Nathaniel J. Lord, a leader of the Essex bar) said: “We believe one important lesson has 
been taught, that laws should be derived, not created, deduced by experience and careful 
observation from the existing usages, habits and wants of men.” 
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mon law as suggested by John Winthrop in the 17th century and 
reiterated by the Commission on the Practice Act of 1851* as well 
as by many judges and legal scholars. 

As already stated, therefore, we believe the purpose of the pro- 
posed bill is sufficiently covered by existing law and no legislation 
is necessary to guide the reasonable discretion of the guardian and 
the probate courts. 


REPORT OF HENRY E. WARNER, GUARDIAN AD LITEM 


PROBATE COURT FOR THE COUNTY OF MIDDLESEX 
NO. 17252 


IN THE MATTER OF THE GUARDIANSHIP OF CHARLES WYMAN, 
AN INSANE PERSON. 


In the matter of the petition of William Warren Vaughan, as 
guardian of Charles Wyman, for the confirmation of certain family 
settlements and for payment of certain annuities, in which I was 
appointed guardian ad litem or next friend for persons not ascer- 
tained or not in being who are or may become interested in said case, 
and have no legal guardian, and 

In the matter of the settlement of the second and final accounts of 
Sarah Wyman Whitman as guardian of said Charles Wyman Whit- 
man as guardian of said Charles Wyman rendered by Henry Park- 
man, Charles E. Grinnell, and Robert Brent Keyser, executors of the 
said Sarah W. Whitman’s will, in which I was appointed to act as 
guardian ad litem or next friend for said Charles Wyman, I report 
as follows: 

Charles Wyman, the ward, was graduated at Harvard College in the 
class of 1867, and subsequently entered into business in connection 
with his uncle, Samuel G. Wyman of Baltimore, and subsequently 
became a partner with his uncle in said business. His relations with 
his uncle and with the family and members of the household of his 
uncle were of the most intimate kind, and continued to be so until 
he lost his reason and it was necessary to appoint a guardian for 
him. His sister, Mrs. Sarah W. Whitman, who was his sole next of 
kin, was appointed his guardian and continued to be so until the 
time of her death, and the accounts in question relate to her manage- 
ment of the estate as such guardian. The only items in the account 
as to the correctness of which there appears to be any doubts are 
certain items relating to payments by way of annuities to three 
ladies who were members of his uncle’s household, and to payments 
by way of subscriptions to religious or social organizations with 
which the ward was connected or actively interested while of sound 
mind. The new guardian has applied for leave to continue the an- 
nual payments to said three ladies. 

It appears that shortly after the close of the Civil War the three 
ladies in question were invited by the late Samuel G. Wyman to make 
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their home with him, which they did, and became members of his 
household, and although not formally adopted as children, were re- 
spectively thereafter treated by him and his wife as if they were 
children, and two of said ladies remained actual inmates of the house- 
hold until the death of Mr. Wyman, and the third, although not 
actually living in the household all the time, continued in the same 
relation until Mr. Wyman’s death. Mr. Wyman and his wife treated 
these ladies as if they were daughters, and after the death of his 
wife these ladies conducted his household and presided therein as 
if they were his daughters. Mr. Wyman had repeatedly made known 
both to these ladies and to his relatives and heirs his intention to 
make suitable provisions for them upon his death, and it was the 
accepted understanding of the heirs of Mr. Wyman that this would 
be done. Upon the death of Mr. Wyman it appeared that he had left 
a will by which his property was left to his executors in trust. The 
trusts, however, were not declared in the will, although detached 
pieces of paper were found with the will which appeared to indicate 
the use which Mr. Wyman wished to have made of his property and 
which were so understood, accepted and treated by his executors 
and by his heirs, although such provisions were not legally binding 
as a part of the will, among other provisions, so indicated, provisions 
of these three ladies in question. 

In accordance with the clear intention of Mr. Samuel G. Wyman 
his heirs undertook to carry out the provisions for these three 
ladies, and agreed with each of these ladies to pay to her an an- 
nuity. Two of these heirs, a brother and sister of Samuel G. 
Wyman, made provisions in their wills for these ladies, and the other 
heirs entered into formal agreements in writing, Mrs. Whitman 
signing as guardian for Charles Wyman, copies of which are hereto 
attached. At the time these formal agreements were made the 
brother had died, and the sister did not join these formal agreements 
because it would have necessitated a change in her will which was 
inadvisable. She had been and still is paying regularly her propor- 
tionate share. One of the said heirs of Samuel G. Wyman was 
Charles Wyman, this ward, who at that time was insane and under 
the guardianship of his sister, Mrs. Whitman, as above stated, her- 
self also an heir of Samuel G. Wyman, and Mrs. Whitman, on behalf 
of herself and as guardian of Charles Wyman, joined in said agree- 
ments. Mrs. Whitman, as such guardian, has since made the pay- 
ments required by said agreement on behalf of the ward, which are 
the payments above referred to. 

At the death of said Samuel G. Wyman, Charles Wyman, as one of 
the heirs, inherited one-eighth of his estate, said one-eighth amount- 
ing to a sum which forms a large part of the ward’s estate, and the 
net income of which is much greater than his share of these an- 
nuities. 

For many years the ward has been, and now is, confined in Butler 
Asylum in Rhode Island, and there appears to be no prospect of his 
recovery. He has been provided with all the comforts, luxuries and 
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advantages possible to one in his condition, but the total expense of 
his maintenance and support does not consume the income of his 
property. 

The net income of the whole of the ward’s property is about $9,000 
and the total expenses of his maintenance and support are now about 
$4,200 a year, soon to be increased by a change of rate at the Butler 
Hospital to about $5,500 a year, and there is no reason to expect 
any necessity for any further substantial increase in those 
expenses. There is, therefore, a surplus income from his estate of 
about $3,500 a year, and there is already an accumulated surplus 
income amounting to nearly $46,000 invested and earning part of 
the income above recited. 

It is in connection with these circumstances that the propriety of 
the payments made by Mrs. Whitman and proposed to be continued 
by Mr. Vaughan must be considered. 

The jurisdiction of the courts having charge of the property of 
insane persons to permit expenditure other than for the direct com- 
fort and support of the ward himself is well recognized and has been 
repeatedly exercised. 

This jurisdiction has been exercised in Suffolk County in this Com- 
monwealth as appears by the Probate records in case 

No. 86103 Samuel T. Holmes 
where a part of the ward’s income was applied to the support of his 


sather. No. 92491 W. H. H. Cummings 
where a mother and sister of the ward were helped, and after the 
mother’s death another sister was helped. 


No. 110693 Elizabeth H. Tuttle 
where a sister was helped. 

That the jurisdiction is not confined to relatives or persons who 
might have a legal or quasi legal right to support is shown by the 
case of 
Re: Earl of Carysfort, Cr. Craig & Philip’s Reports, 76 
where an allowance was made for an old servant, and in the case of 
Re: Strickland L. R. 6 ch. A. P. 226 
where a subscription was made toward building a church and schools 
in a region where the lunatic’s property was situated, and in 
Re: Heeny, 2 Barb. Ch. (N. Y.) 326 
where, among other things, the lunatic’s bounty was continued to 
three old ladies whom he had been supporting. 

In ex parte Whitbread, 2 Merivale, 99, Lord Eldon said, “If we get 
to the principle, we find that it is not because the parties are next of 
kin of the lunatic, or, as such, have any right to an allowance, but 
because the court will not refuse to do for the benefit of the lunatic, 
that which it is probable that the lunatic would himself have done;” 
and in 
Re: Earl of Carysfort, above, the allowance was made on the ground 
that the “allowance was one which the lunatic, if he should ever re- 
cover, would approve.” 
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In Re Earl of Sefton L. R. 2 ch. (1898) 378. 


Lord Justice Chitty says: “I think we ought not in these cases 
simply to take the narrow view of what is the pecuniary benefit. 
We should act for the lunatic as if he was a person of sound mind, 
and being a person of sound mind, he would be actuated as a reason- 
able man, with a desire to comply with such conditions as this con- 
tained in his father’s will.” 

See also an Article on the surplus income of a lunatic. 

8 Harvard Law Review (March 25, 1895) 

These cases seem to show that in exercising this jurisdiction the 
courts have mainly concerned themselves to ascertain whether the 
payment is one which a reasonable, sane man would be expected to 
make. 

Applying that test to this case it appears that the other heirs of 
Samuel G. Wyman not only regarded these payments as reasonable, 
but that they treated their inheritance from their uncle as if it were 
charged with the obligation to provide for these ladies, and they in- 
dividually bound themselves and their estates to contribute to these 
annuities, as is shown by the agreements above referred to. I have 
learned of no reason to suppose that if Charles Wyman had been 
sane at the time of his uncle’s death he would have had less regard to 
the wishes of his uncle, or would have less felt the moral obligation 
attached to his inheritance than did his co-heirs, and indeed his close 
personal association with his uncle, and with his uncle’s household, 
and with these very ladies as members of said household before his 
insanity would lead one to suppose that he would have been among 
the first to propose some such arrangement as was made. 


It is noted that if Samuel G. Wyman himself had become insane, 
payment to these three ladies would be supported upon the authority 
of Re Heeney above referred to, which makes it easier to recognize 
the propriety of continuing such payment out of the surplus income 
of an insane heir. 

In regard to the sundry payments made by Mrs. Whitman, as 
guardian, to various social, charitable, and religious undertakings, 
they all seem to have been made with a view to treating the insane 
person as if he were not only a human being, but still retained a rela- 
tion to society which could, to a certain extent, be recognized in this 
way. So far as I can learn no question as to the propriety of pay- 
ments of this character has been made by any parties interested in 
this case, and they seem to be such as would naturally be approved 
by the ward if he were to recover, and such as any reasonable per- 
son in his position in society and with his history would approve, 
if sane. 

From the foregoing considerations as guardian ad litem I ap- 
prove the account filed by the executors of Mrs. Whitman, and assent 
to the petition of Mr. Vaughan to be allowed to continue the pay- 
ment of said annuitants. 

s/ HENRY E. WARNER. 
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THE SHORT FORM OF DEEDS ACT OF 1912, NOW IN 
G. L. CHAPTER 183—AN EXPLANATION 


As there appears to be some misunderstanding of the Short Form 
Act after 45 years of practice under it, the following correspondence 
is printed as it may help someone not familiar with the story. 


THE QUESTION 
May 23, 1958 
To the Editor of the Massachusetts Law Quarterly: 

Chapter 183, Section 26 of the General Laws of Massachusetts 
provides for possession in the mortgagor until there is default in 
the mortgage of real estate. On the other hand, Chapter 244, Sec- 
tion 9 is apparently statutory recognition of the common law that a 
mortgagee of real estate may enter upon the land and recover pos- 
session before breach of condition of the mortage. On the face of 
it, it appears that these two sections are inconsistent. Apparently 
Chapter 183, Section 26 is referring to the statutory form of mort- 
gage wherein nothing is said about the mortgagor being entitled to 
possession until default, whereas Chapter 244, Section 9 was en- 
acted prior to the statutes with respect to the statutory short form 
of mortgage and does not apply to the case of the short form. I 
would appreciate very much your advising me whether or not this 
particular point has ever been raised, or any other comments you 
may have to make. 


THE ANSWER 
May 28, 1958 
ee 

I received your letter of May 23. 

I answer it with some confidence as I happened to be a member 
of the bar committee of five who drafted and put through the short 
form of deeds act of 1912 (now in Chapter 183 of G. L. beginning 
with Section 8 which was Section 1 of the original Chapter 502 
of 1912). 

The short forms simply provided abbreviated permissive forms 
to reduce the volume of recording the same words over and over 
again to be stored, etc., at public expense, also making title exam- 
ination more and more laborious and expensive. 

Following the short permissive forms and beginning with Sec- 
tion 13 of the act of 1912 (now in Section 9 of Chapter 183) “For 
the purpose of avoiding the unnecessary use of words in instru- 
ments—like or other than the short forms provided the following 
rules and definitions are hereby made applicable to all such instru- 
ments relating to real property.” 

Those “rules and definitions” were, and are, not, as your letter 
seems to suggest, limited to the permissive “statutory” forms but 
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were and are, expressly made applicable to all forms unless other- 
wise expressly provided. One of those rules was Section 23 (now 
Section 26 of Chapter 183) about possession by the mortgagor. 

As to the difference between Section 26 of C. 183 and Section 9 
of C. 244 (which goes back to the Revised Statutes of 1836 and see 
Commissioner’s Note) the later act of 1912 governs and has been 
so recognized by the Court in Harlow Realty Co. v. Cotter, 284 
Mass. 68 at p. 70 and Chamberlain v. James 294 Mass. 1 at p. 8. 
Section 9 of Chapter 244 merely recognized an earlier right of en- 
try “if there is no agreement to the contrary.” Section 23 of the 
act of 1912 (now S. 26 of C. 183) turns that about so that the mort- 
gagor has possession, etc., “unless otherwise stated in the mortgage? 
But if you will look up Chapter 502 of 1912 and read it as we 
drafted it, I think you will see why Section 23 (like Section 22, now 
Section 25 of C. 183) about a mortgagee buying at a foreclosure 
sale was inserted after the permissive forms as stated in Section 
13 (now S. 9 of C. 183) “for the purpose of avoiding the unnecessary 
use of words.” 

I hope this answers your question fully. If not, let me know why 
not and I will try again. I am glad that you wrote about the matter. 

FRANK W. GRINNELL 





MASSACHUSETTS ACTS DECLARED 
UNCONSTITUTIONAL BY SUPREME 
JUDICIAL COURT OF MASSACHUSETTS, 
1936-1956 


(Volumes 289-334 inclusive) 
by 
JAMES M. ROSENTHAL of the Pittsfield Bar 


In Volume I, Number 4 of the Massachusetts Law Quarterly 
published in August, 1916, there was a table of Massachusetts 
Acts and Resolves declared unconstitutional by our Supreme Judicial 
Court according to the opinions in Volumes 1-224, inclusive, of the 
Massachusetts Reports. According to that table two resolves and 
51 acts or parts of acts had been declared unconstitutional, the latest 
one being Acts of 1914, Ch. 783, Section 10. 

In Volume 21, Number 3 of the Quarterly, published in April, 
1936, there appeared a continuance of the study of Massachusetts 
acts declared unconstitutional according to the opinions which ap- 
peared in Volumes 225-288, and the 1936 Advance Sheets, through 
page 744 (which latter include Volumes 289 and 290). During that 
period 11 acts or parts of acts were declared unconstitutional, but 
it does not appear that any Massachusetts resolves were declared 
unconstitutional. 
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The present study includes the Massachusetts acts declared uncon- 
stitutional according to the opinions appearing in Volumes 291-334 
inclusive. During this period it again does not appear that any 
Massachusetts resolve has been declared unconstitutional. The 
following statutes were declared unconstitutional: 


MASSACHUSETTS ACTS DECLARED UNCONSTITUTIONAL, 
1936-1956, AND REASONS THEREFORE. 


1. Acts of 1909, Ch. 527 Section 8 (G. L. Ch. 65, Sect. 2). Putnam 
et als. v. Commissioner of Corporations and Taxation, 1944, 316 
Mass. 73. Attorney General for defendant. 

Statute which imposed a tax on donee of power of appointment 
derived from disposition of property, made prior to September 1, 
1907 on donee exercising or failing to exercise the power held uncon- 
stitutional as denial of equal protection of the laws in contravention 
of 14th amendment, because not made applicable to powers of ap- 
pointment created after that date. 


2. Acts of 1908, Ch. 385, Sect. 1 (G. L. Ter. Ed. Ch. 136, Sect. 4). 
Brattle Films, Inc. v. Commissioner of Public Safety, 1955, 333 
Mass. 58 (Assistant Attorney General for defendant). 

Statute which provided that moving picture operator could not 
produce a film on Sunday without license from Mayor, and approval 
by Commissioner of Public Safety is void on its face as a prior 
restraint on freedom of speech and of the press guaranteed by First 
and Fourteenth Amendments. 

3. Acts of 1913, Chapter 831, Sect. 21 (G. L. Ter. Ed. Ch. 149, 
Sect. 79). Comm. v. Prince, 1943, 313 Mass. 223, District Attorney 
for Commonwealth. 

Statute which imposes penalty on custodian of minor for refusal 
to give information to a supervisor of attendance which information 
when furnished would show guilt of custodian in allowing minor to 
engage illegally in street trade is unconstitutional as in violation of 
Article 12 of the Declaration of Rights, as to freedom from self-in- 
crimination. 


4. Acts of 1938, Ch. 462 (G. L. Ter. Ed. Ch. 152, Sect. 9B). 
Meunier’s Case, 1946, 319 Mass. 421. (no representative for Com- 
monwealth). 

Statute which makes binding on parties of findings of board of 
medical referees, and which makes no provision for parties being 
represented in hearings before referees, deprives a party of rights 
under Articles 1, 10 and 12 of the Declaration of Rights, and is 
contrary to due process clause of 14th amendment to Constitution 
of United States. 


5. Acts of 1939, Ch. 459, Sect. 1 (G. L. Ter. Ed. Ch. 94, Sect. 
295E). The Sperry and Hutchinson Company et al. vs. Director of 
the Division on the Necessaries of Life, 1940, 307 Mass. 408. 
Ass’t Attorney General for respondent. 

Act so far as it prohibits the use of trading stamps in connection 
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with sales of motor fuels, the changing of prices and sales at other 
than those posted, is not a valid exercise of the police power be- 
cause it bears no reasonable relation to the prevention of fraud upon 
the public and is arbitrary and capricious, and is unconstitutional 
as in violation of Articles 1 and 10 of the Declaration of Rights. 

6. Acts of 1939, c. 482, Sect. 1 (Boston Elevated Railway v. Com- 
monwealth, 1942, 310 Mass. 528). Ass’t Attorney General for Com- 
monwealth. 

So much of statute as purported to revoke without compensation, 
the Atlantic Avenue location of petitioner unconstitutional as im- 
pairing obligation of contract in violation of Art. 1, Section 10 and 
14th Amendment of Federal Constitution and of Article 10 of 
Declaration of Rights of Massachusetts Constitution. NOTE: 
Held not unconstitutional to declare rights of petitioner forfeit for 
breach of conditions of grant. Two provisions not inconsistent with 
nor dependent upon each other. 


7. Acts of 1941, Chapter 158, amending G. L. Ter. Ed. Ch. 140, 
Section 96. Bernhardt v. Atlantic Finance Corp. 1942, 311 Mass. 
183, 189-191. No representation for Commonwealth. 

Statute referring to making of small loans, as applied to trans- 
actions entered into before the effective date of the act is uncon- 
stitutional as taking property without due process of law in violation 
of Arts. 1, 10 and 12 of the Declaration of Rights. 

8. Acts of 1948, c. 605, Sect. 3, Weingartner et als. v. Town of 
North Wales, 1951, 327 Mass. 731. No representation for Common- 
wealth. 

Application of Acts of 1948, Ch. 605, in accordance with para- 
graph 3 thereof to change the incidence of the burden of the Federal 
Estate tax assessed on a decedent’s estate from the incidence de- 
termined in a final adjudication by a decree of the Probate Court 
entered in 1947 in a proceeding under G. L. Ter. Ed. Chap. 65A, 
Section 5B would violate both articles 30 of the Declaration of Rights 
and the due process clause of the Fourteenth Amendment to the 
Federal Constitutional. 


9. Acts of 1949, c. 345, amending G. L. Ter. Ed. ©. 112, Section 
87 U. Mansfield Beauty Academy, Inc. v. Board of Registration 
of Hairdressers, 1951, 326 Mass. 624. Attorney General for re- 
spondent. 


Act forbidding proprietor of a hairdressing and manicuring 
school to make a charge for materials furnished to persons acting as 
models for the students of the school to practice on, unconstitutional, 
deprives proprietor of property in violation of 14th Amendment of 
Federal Constitution, and Articles 1, 10 and 12 of Declaration of 
Rights. 


In addition to the nine cases hereinbefore cited, in the case of 
Sears v. Treasurer & Receiver General, 1951, 327 Mass. 310, the 
Court held a measure purportedly adopted in 1950 by initiative peti- 
tion, to be invalid because as it appeared on the ballot, it did not 
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contain a fair, concise summary of the proposed law, as required by 
Article 74, Section 1, of the Amendments to the Massachusetts con- 
stitution. 

In the period covered by this article there occur important deci- 
sions pronouncing ordinances or town by-laws (rather than statutes ) 
unconstitutional. Among them are decisions voiding ordinances as 
in contravention of the Fourteenth Amendment of the Federal 
Constitution (Com. v. Anderson, 1941, 308 Mass. 370; Com. v. Pas- 
cone, 1941, 308 Mass. 591; Com. v. Carpenter, 1950, 325 Mass. 519), 
all involving Boston ordinances; a Boston ordinance held to be in 
violation of the First Amendment to the Federal Constitution (Com. 
v. Gilfedder, 1947, 321 Mass. 335) ; a Chicopee ordinance relative to 
distribution of handbills, following Com. v. Anderson and Com. v. 
Pascone, supra (Kenyon v. Chicopee, 1946, 320 Mass. 528). There 
are also cases where the application of portions of zoning ordinances 
or by-laws to certain localities was held unconstitutional, apparently 
as taking property without due process of law, in violation of the 
Fourteenth Amendment; Pittsfield v. Oleksak, 1943, 313 Mass. 553 
(Pittsfield) ; Barney and Carey Company v. Milton, 1949, 324 Mass. 
440 (Milton). In Mayor of Somerville v. District Court of Somer- 
ville, 1944, 317 Mass. 106, a Somerville ordinance which discrim- 
inated against municipal employment of married women was held 
invalid, following the reasoning set forth in Opinion of the Justices, 
1939, 303 Mass. 631, which opinion was to the effect that such pro- 
posed discrimination would be unconstitutional as in violation of 
Part II, Ch. 1, Sect. 1, Art. 4 of the Massachusetts Constitution and 
Articles 1, 6 and 7 of the Declaration of Rights. In Dehydrating 
Process Co. of Gloucester, Inc. v. Gloucester, 1956, 334 Mass. 287, 
293, certain assessments by the Assessors of Gloucester, were held 
void, as not “proportional and reasonable” and as an infringement 
of the Fourteenth Amendment to the Federal Constitution, by 
reason of denying the equal protection of the laws. 


Article II of Chapter III of the Massachusetts constitution sets 
forth that “Each branch of the legislature, as well as the governor 
and council, shall have authority to require the opinions of the jus- 
tices of the supreme judicial court, upon important questions of 
law, and upon solemn occasions.”’ There have been recent statements 
that “our national experience makes it clear that it is extremely 
dangerous to encourage extension of the device of advisory opinions 
to constitutional controversies,” and that “it must be remembered 
that advisory opinions are not merely advisory opinions. They are 
ghosts that slay.” (See “A Note on Advisory Opinions” by Felix 
Frankfurter originally published in the Harvard Law Review, and 
reprinted in “Introduction to Law” (pp. 290-297) published by Har- 
vard Law Review Association in 1957. But from time to time when 
their opinions are required by Article II of Chapter III, the Justices 
of the Supreme Judicial Court render advisory opinions as individ- 
ual judicial officers, under their constitutional duty, not as a Court, 
stating that the proposed statutes would be constitutional or un- 
constitutional if enacted. These opinions are not binding on the 
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Court (Mayor of Somerville v. District Court of Somerville, 1944, 
317 Mass. 106, 115) as precedents, but nevertheless, if at some sub- 
sequent time, similar questions are presented to the Court in the 
regular course of litigation, the conclusions stated in the opinions 
are usually adopted. Some of the instances where these advisory 
opinions set forth that proposed legislation would be unconstitutional 
occur in 314 Mass. 767 (1943) involving procedure in criminal con- 
tempt; 315 Mass. 764 (1944) power of governor under exercise of 
war powers to advance date of state primaries, with Chief Justice 
Qua being of the contrary opinion; 322 Mass. 755 (1948) operation 
of cemeteries; 324 Mass. 724 (1949) exemption for a term of years 
from local taxation of newly constructed buildings; 324 Mass. 746 
(1949) payments from Highway Fund, without legislative appro- 
priation for maintenance and repair of rapid transit structures. 

It is to be noted that in none of the decisions referred to herein, 
declaring statutes unconstitutional, was there any dissenting opin- 
ion. It would appear then, referring back to the two previous ar- 
ticles noted in this article, that in the period covered by this series 
of three articles, namely 1804-1956, there have been two resolves 
and seventy-one acts or parts of acts declared unconstitutional, and 
that in only three cases (see Vol. 1, Mass. L.Q. 301, 315 and Vol. 21, 
No. 3, pp. 44-46) were there dissenting opinions. 

Though the Supreme Judicial Court has never adopted the sug- 
gestion originally made in 1 Mass. L.Q. 309, p. 316 “that it be made 
the rule, preferably by court order, that in no case should any act 
or resolve be finally declared unconstitutional by the Supreme Ju- 
dicial Court before the Attorney General has had an opportunity to 
appear as friend of the Court and give it the benefit of his argument 
or suggestion,” nevertheless in six of the ten cases cited herein (in- 
cluding the case of Sears v. Treasurer & Receiver General, 1951, 327 
Mass. 310) the Attorney General’s Department was represented, and 
the District Attorney appeared in one case, and in only three cases 
did the Commonwealth go without representation. 





EDITOR’Ss NOTE on Sears v. Treasurer and Receiver General, 327 
Mass. 310. 

As Mr. Rosenthal states, the measure placed on the ballot as 
an initiative measure in 1950 was held “invalid because .. . it 
did not contain a fair, concise summary of the proposed law” [pre- 
pared by the Attorney General] as required by the Constitution. 
That was a sufficient ground for the decision. There were several 
other alleged violations of the Constitutional requirements which 
should have kept the matter off the ballot but which were not dis- 
cussed in the opinion—particularly a failure by the legislature to 
vote. The petition may be found in the Quarterly for December, 
1950, p. 2 and see pp. 12-13. For a reprint of the opinion see 
Quarterly for July, 1951, p. 59. The various constitutional require- 
ments violated were explained and discussed fully in the briefs. 

r. we 
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ADVISORY OPINIONS 


In Mr. Rosenthal’s article he quotes brief remarks of Mr. Justice 
Frankfurter from a “Note” in 37 Harvard Law Review (p. 1002) in 
1924 (recently reprinted with other Law Review articles). That 
“Note” followed a more extended discussion by Prof. Manley Hud- 
son (pp. 970-1001) on “Advisory Opinions of National and Inter- 
national Courts.” The “danger” referred to of extending the prac- 
tice of advisory opinions was pointed out by Prof. James B. Thayer 
(one of the best law teachers to stimulate close thinking that we 
have known) in connection with the Supreme Court of the United 
States and the well-known refusal by Chief Justice Jay on behalf of 
the Court, to answer a collection of questions submitted to the jus- 
tices by President Washingten in 1793. Prof. Frankfurter (as he 
was then) quoted from Prof. Thayer’s “Life of Marshall” in this 
connection. 

That it was fortunate that the justices of the Federal Court did 
not adopt (and should not adopt) the practice of rendering such 
opinions, we entirely agree. But when we turn to the States and 
particularly to an old Commonwealth like Massachusetts in which 
the constitution has expressly provided for advisory opinions “upon 
important questions of law and upon solemn occasions,” when re- 
quired, ever since 1780, we think John Adams and his associates 
of the convention were wiser and more farsighted for Massachu- 
setts than the critics of the provision in the convention of 1820 or 
since that time. The history of the matter is told in detail in the 
“Constitutional History of the Supreme Judicial Court” in 2 Mass. 
Law Quarterly No. 5, May 1917, pp. 542-552. In Prof. Hudson’s 
article in the Harvard Law Review (above referred to) in 1924 he 
stated that about 140 of such opinions had been rendered up to that 
time and, while we have not counted them, we know, from reading 
them as they appeared, that a considerable number have been ren- 
dered since 1924 and some of them of wise and farsighted assistance 
to the representatives of our citizens in protecting us against ill 
considered legislation or supporting constructive public action 
against the doubts and opposition of static thinking. Our court 
has been particularly careful and well-balanced in its approach to 
this difficult constitutional duty. As stated by Mr. Rosenthal in his 
first article in 1916 (1 M.L.Q. No. 4, p. 318 footnote). 

“As explained by the judges in 126 Mass., at page 566: ‘In giving 
such opinions the justices do not act as a court, but as the consti- 
tutional advisers of the other departments of the government,’.. . 
and as stated by the late James B. Thayer at the conclusion of his 
careful study of the place of such opinions in the American sys- 
tem: ‘There is, indeed, a popular impression that they are on the 
same footing as decisions in litigated cases. . . . But if such re- 
sponses under any of our constitutions are to hold their place (and 
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it appears to me they are useful),* it is of grave importance that 
the notion of their binding quality should be dispelled.’ See article 
entitled ‘Advisory Opinions,’ J. B. Thayer’s ‘Legal Essays,’ page 42, 
at page 58.” 

The fact that the court has sometimes, in a decided case, reversed 
an earlier advisory opinion, does not detract from the public value 
of the constitutional provision, but strengthens it by demonstrating 
that the justices consistently adhere to the advisory position which 
they occupy when such opinions are sought. In Massachusetts such 
opinions are not “Ghosts that slay.” 

In a footnote, Prof. Frankfurter referred to Prof. Chafee’s com- 
ment on an advisory opinion of the Rhode Island Court in 1883 that 
a constitutional convention was impossible because not expressly 
provided for; but our Massachusetts judges were wiser and more 
farsighted in an advisory opinion by Chief Justice Shaw and his 
associates in 1833, on a somewhat similar question, in recognizing 
“the natural right of the people” see 6 Cush. 573, quoted and dis- 
cussed in 2 Mass. Law Quart. No. 4, Feb. 1917, pp. 274-280. 

Perhaps, the latest discussion of this subject is a thorough and 
carefully balanced “Note” in 67 Harvard Law Review for May 1956 
(pp. 1302 to 1313) in which the value to the legislature and the pro- 
tection of individuals in the careful exercise of the duty to render 
such opinions by competent judges in the state courts is recognized 
and explained. The latest of such opinions by our Massachusetts 
justices was rendered on May 15th, 1958 (Senate Document 715, and 
1958 Advance Sheets, p. 887). It is a very healthy and helpful opin- 
ion for the legislature, and the public in the matter of authority to 
give away public money. 

Against all the criticism of the distinguished men in the conven- 
tion of 1820 in their unsuccessful attempt to repeal the provision, 
is the obvious fact today, with several thousand bills annually pre- 
sented to the legislators (on every conceivable subject) many of 
whom are not familiar with constitutional thinking, that they need 
and get assistance from the bar and from laymen, as well as from 
the Counsel to the House and Senate, but they also need, on behalf 
of the people whom they represent, and should get when they recog- 
nize the need, the occasional helpful assistance of the judges (who 
also represent the public) which the original convention of 1779-80 
and the ratifying town meetings, provided for them. 


F. W. G. 





* Emphasis supplied. 
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THE OBSERVANCE OF “LAW DAY” 
IN MASSACHUSETTS 


Following the proclamation in February by the President of the 
United States of May Ist as “Law Day’, and urging its nation- 
wide observance as a reminder of our heritage of a free government, 
we printed in the March issue President Barrett’s message urging 
its appropriate observance in Massachusetts. This message went 
not only to our members but 1500 copies were sent by our Director 
of Public Relations with other information to the city and town 
authorities, the press, the schools, the courts, the TV and radio 
stations and others throughout the Commonwealth with gratifying 
results in their wide-spread response in action to the President’s 
proclamation. The American Bar Association reports that about 
30,000 observances took place throughout the nation. 


For the information of our members and for convenient reference 
in future, we reprint the following: 

On May 1, 1958 at a luncheon meeting of the Boston Bar Associ- 
ation Chief Justice Wilkins spoke about Law Day and concluded 
by reading a statement prepared by him relating to the question 
of what is law. This was printed in the Boston Bar Journal and 
is reprinted by permission. 


WHAT IS LAW? 
BY 
CHIEF JUSTICE WILKINS 


“Law is the alternative to chaos. Law might be termed a stabil- 
izer—a stabilizer of conditions—a stabilizer of affairs according to 
circumstances. Law does not stay put. Law cannot stay put. Law 
must grow. Else law would fail, because law could not continue to 
serve as a stabilizer to conditions. And conditions are in constant 
change. 


“Law is not perfect. Law cannot be perfect. Law never will be 
perfect. This inadequacy, be it slight or of greater degree, is not 
for the reason alone that human beings are not perfect. More fun- 
damentally, any failure to attain perfection stems from the fact 
that law’s adjustment to change cannot be automatic. Need for 
adjustment cannot always be foreseen. Or if foreseen, the precise 
adjustment needed cannot with certainty be predicted. But we are 
not discouraged. We do not abandon law for chaos. On the con- 
trary, we adhere ever the more strongly to law as our preferred 
choice to chaos. We believe in law. It is our abiding faith that 
law will be perpetual. We know that law will endure.” 














WHAT IS LAW? 


HON. RAYMOND S. WILKINS 





Fabian Bachrach 


Chief Justice, Supreme Judicial Court of Massachusetts* 


* Associate Justice 1944-1956; Chief Justice 1956- 








50 MASSACHUSETTS LAW QUARTERLY 


WHAT DOES “LAW DAY” MEAN? 


(Reprinted from the Springfield Union of May 8rd, the New Bed- 
ford Standard Times of May 2nd and, in abbreviated form in the 
Boston Sunday Herald of May 11th.) 


The President issued a Proclamation to all Americans designating 
and dedicating May first as “Law Day.” Why? It is representative 
of everyday in the life of the Commonwealth and Nation. 

On November 26, 1768, about eight years before the Declaration 
of Independence, 148 years after the landing of the Pilgrims in 
Plymouth in 1620, and 138 years after the landing of the Puritans 
in Salem, James Otis, Jr. wrote to a London correspondent: 


“Our Fathers were a good people, we have been a free people 
and if you will not let us remain so any longer we shall be a great 
people.” (See “Tudor’s Life of James Otis,” p. 35.) 


As we look back today that stands out as an accurate summary of 
our history in one sentence. How was that farsighted prediction ful- 
filled? Governments can be destroyed by war, but not created. The 
patriotic drama of the American Revolution did not create the sub- 
sequent government of Massachusetts and of the United States. The 
Revolution had to be followed by the creative imagination and in- 
formed constructive thinking and balanced judgment of dedicated 
individuals with suggestive minds and other people with character 
and intelligence to understand and respond with their own thinking 
and make the government work. That is why we call those men of 
the 18th century the “Founding Fathers.” They were not merely a 
few men. Of course, there were leaders among the suggestive think- 
ers—John Adams from Braintree who has been called “the archi- 
tect of American Constitutions”; Theophilus Parsons, the leader of 
the Essex County men; Chief Justice William Cushing from Scit- 
uate; Thomas Allen, the leader of the “Berkshire Constitutional 
ists”; Jedediah Foster of West Brookfield in Worcester County, but 
there were many more representatives from the Massachusetts 
towns (before there were any cities) in the constitutional conven- 
tion of 1779-80. Then their work was considered in the town meetings 
which discussed and ratified the Constitution of Massachusetts by 
which our government was organized and our people protected, in 
the words of Thomas Allen against “the wanton exercise of power.” 
So far as practicable in an imperfect world, it was, and still is as 
stated in the famous Article 30 of the Bill of Rights, “a government 
of laws and not of men,” governing both their rights and our duties. 

Many of us are apt to take government for granted without realiz- 
ing fully that a free government means “law.” During every min- 
ute since October 25, 1780 all public officials and every citizen of 
Massachusetts in every action has been governed and protected 
by our “law” and ever since 1788 also by the Constitution and laws 


* See Samuel E. Morison “The Formation of the Massachusetts Constitution,” 40 Mass. 
Law Quarterly, No. 4, Dec. 1955, p. 1-17. 
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of the United States. That constitution was also thought out and 
submitted to the thirteen states by dedicated men in the Philadel- 
phia convention in 1787, of which George Washington was chair- 
man. And when I speak of “dedicated” men I am not referring to 
angels or supermen but to those of the “Founding Fathers” who 
were conscious in varying degrees of their responsibility according 
to George Washington’s standard. 
Speaking for the army when first taking command he had said: 

“When we assumed the soldier we did not lay aside the citizen,” 
and in 1776 when his younger brother was a member of the con- 
vention to frame a state government for Virginia he had ad- 
vised this brother that “To form a new government requires in- 
finite care and unbounded attention for if the foundation is badly 
laid the superstructure must be bad.” He realized that the prin- 
ciples of architecture apply to a government as well as to a build- 
ing, and then he said, “Every man should consider that he is lend- 
ing his aid to frame a constitution which is to render millions 
happy or miserable.” 

With these views and with this exceptionally farsighted sense 
of responsibility as to the happiness or misery of future millions 
of Americans he attended the convention with reluctance and 
from a sense of public obligation to help in justifying the revolu- 
tion, and accepted the chairmanship. 

When the convention finally approved the draft of a constitution 
he signed first to put his influence behind it with the people who 
trusted him, and the ratifying conventions in the states which 
considered the document, because as he afterwards wrote, while 
he did not approve of everything in it, he firmly believed (with 
Benjamin Franklin) “that in the aggregate it is the best con- 
stitution that can be obtained . . . and that this or a dissolution 
of the Union awaits our choice, and is the only alternative before 
us.” There wrote the man of action... the chief engineer of 
the Republic who knew when and where a bridge was needed in 
the development of American life.* 


All of this history is part of the heritage of American “Liberty 
under law” under which we became as predicted by James Otis 
“a great people.” All this is part of what Benjamin Franklin de- 
scribed in 1787 as “a republic if you can keep it.”’ Unless we think 
about it enough to understand our blessings, we cannot “keep it.” 
John Adams warned us in the 18th Article of the Massachusetts 
Bill of Rights of 1780, 

“A frequent recurrence to the fundamental principles of the 
Constitution is absolutely necessary to preserve the advantages 
of liberty and to maintain a free government.” 

To remind us to think about and understand what our “govern- 
ment of laws” means to us and our descendants is the reason for the 
President’s “dedication” of “Law Day.” 

FRANK W. GRINNELL 


* See “What te Br Should Mean to us Today,” 28 Mass. Law Quarterly 
No. 4, Dee. 1943, p. 
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As “Law Day” is reprensentative of everyday the following sum- 
mary of an address by Bishop MacKenzie on May 24th seems pe- 
culiarly appropriate. 


BISHOP MacKENZIE’S ADDRESS AT THE RED MASS 
IN WORCESTER, MAY 24th, 1958 
(Summary from the Worcester Telegram of May 25th) 


Auxiliary Bishop Eric F. MacKenzie of Boston told representa- 
tives of the legal profession at the third annual Red Mass yesterday 
in St. Paul’s Cathedral that the observance should not be considered 
“the answer to political problems—national or international.” 

“It is rather a time when men burdened with responsibility are 
invited to lay aside their personal ambitions and consider them- 
selves objectively and critically,” he said. 

“It is a time for them to consider what they have done, what they 
might do, what they should do.” 

Bishop MacKenzie said that the Red Mass is also designed to give 
members of the legal profession an opportunity to look at themselves 
in relation to the law—‘the true law, laid down justly and wisely, 
to promote the general welfare.” 


TRUE LAW 

“The man who knows no law reverts inevitably to the jungle code,” 
he said. “We have seen this in totalitarian governments which ac- 
knowledge no supreme law. 

“But the true law is designed to make man hum)ly generous and 
unselfish as any man of character must always be.” 

He characterized the Red Mass as an opportunity for “prayerful 
mediation for all members of the bench and the bar—Catholics and 
non-Catholics alike.” 

“If today’s prayerful meditation were repeated every day of the 
year,” he said, “there is no doubt but that the problems of today and 
tomorrow would be met by solutions more wise and more just than 
would be the case otherwise.” 





Bishop MacKenzie’s remarks reminded us of the following pas- 
sage of Judge Holmes in the account from the “Legal History of 
Massachusetts” (38 H.L.Q. No. 3, August, 1953). 

“As we go down the long line—at every step, as on the Appian 
Way, a tomb—we can see the little space within which Mason rose, 
grew mighty, and was no more—or Dexter, or Choate, or Bartlett, 
or Lord, or Sweetzer; alas! now we must add, or Richardson—and 
the record which remains of them is but the names of counsel at- 
tached to a few cases. 

“Is that the only record? I think not. Their true monument is 
the body of our jurisprudence—that vast cenotaph shaped by the 
genius of our race and by powers greater than the greatest indi- 
vidual, yet to which the least may make their contribution and in- 
scribe it with their names. The glory of lawyers, like that of men 


























ried er Os 








WHAT DOES “LAW DAY” MEAN? 53 


of science, is more corporate than individual. Our labor is an end- 
less organic process. The organism whose being is recorded and 
protected by the law is the undying body of society. When I hear 
that one of the builders has ceased his toil, I do not ask what statue 
he has placed upon some conspicuous pedestal, but I think of the 
mighty whole and say to myself, he has done his part to help... . I 
say to myself today that all this wonder is the work of such patient, 
accurate, keen, just, and fearless spirits as Daniel Richardson.” 





We close this symposium on “Law Day,” we hope not inappro- 
priately, with the following book notice. 


WORMS, LAWYERS, CLIENTS AND “LAW DAY” 


Let us discourse for a moment upon worms. We are all familiar 
with the saying “the worm will turn” as a figure of speech. Cowper 
in the 18th century, Emerson and Darwin in the 19th, expressed re- 
spect for the worm, but as most of us know little about them it seems 
timely to call attention to the appreciation of the humble worm 
which appears in a remarkable little book, published by Harpers in 
1954,—“Kinship With All Life” by J. Allen Boone—a Commissioner 
of Animal Regulation in Los Angeles and a well-known figure in 
Hollywood. 


“Worms are generally regarded as loathsome, repellent, grovel- 
ing little objects, totally unfitted to associate with humans in any 
manner. Yet every one that I met socially and educationally at 
the Steen ranch was an inspiring example of unselfishness, in- 
dustry, dedicated service, harmony and rhythm in creative action. 
Everything with which the worms came in contact was bettered 
and transformed by the experience. We humans theorize a great 
deal about goodness and usefulness. Those little worms were 
really living the qualities. And none of them taking a bow for it, 
either.” 


Now, in the infinite perspective, all of us resemble worms in size 
and, if we can forget for a moment any absurd conceit with which 
we may be afflicted and realize that worms are our equals, in some 
respects our superiors, and our friends, helping us to live by im- 
proving the soil for crops, and so deserving of respect, we, as law- 
yers, may see our own profession, our constitutional “liberty under 
law” and the relations of lawyer and client in better perspective as 
suggested by Bishop MacKenzie. 


As law and courts depend on public confidence and respect may 
not Mr. Boone’s appreciative account of the self-respecting worms 
deserve a little reflection in connection with the recent nation-wide 
observance of “Law Day” which is representative of every day ?* 

F. W. G. 


*“The things we cherish most are at the mercy of the things we cherish least’— 
The Forgotten Man’s Almanac. 
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NEW BOOKS ON THE UNIFORM COMMERCIAL CODE 


The following notice has been received from John E. Mulder, Di- 
rector, Committee on Continuing Legal Education of the American 
Law Institute, 133 South 36th Street, Philadelphia 4, Pennsylvania: 

All books are based on the Code as it has been enacted in Massa- 
chusetts and Kentucky. They are concisely written, they point up 
the changes the Code makes in the law, and are purposely designed 
to enable the general practitioner to adapt himself readily to the 
new law. 


41. SALES AND BULK SALES (Under the Uniform Commercial 
Code) (March, 1958), by William D. Hawkland, Professor of 
Law, Rutgers University (available for immediate delivery). 

Article II of the Code, on Sales, is one of the most important in 
day-to-day general practice. It rewrites the Uniform Sales Act, 
adds a new approach and new provisions regarding the formation 
and effect of contracts for the sale of goods. 

Article VI of the Code, on Bulk Sales, is also important in every- 
day practice. It replaces the former bulk sales law. 


43. DOCUMENTS OF TITLE (Under the Uniform Commercial 
Code) (March, 1958), by Robert Braucher, Professor of Law, 
Harvard University (available for immediate distribution). 

Article VII of the Code, on Documents of Title, is closely related 
to Sales. It rewrites the Uniform Bills of Lading Act and the 

Uniform Warehouse Receipts Act and the provisions of the Uniform 

Sales Act relating to bills of lading and warehouse receipts. 


42. BANK DEPOSITS AND COLLECTIONS (Under the Uniform 
Commercial Code), by John J. Clarke, Henry J. Bailey, III and 
Robert Young, Jr. of the New York Bar. (Scheduled for re- 
lease in the summer of 1958. Advance orders accepted. ) 

Article IV of the Code, on Bank Deposits and Collections, encom- 
passes the law of bank deposits and collections, some relationships 
between customers and banks, and among various banks handling 
checks and the bank collection process generally. 


40. SECURED TRANSACTIONS (Under the Uniform Commer- 
cial Code) by Oscar Spivack of the Philadelphia Bar. (Sched- 
uled for release in the late summer of 1958. Advance orders 
accepted.) 

Article IX of the Code, on Secured Transactions, is perhaps one 
of the most important in the Code, for general practitioners. It 
replaces all present laws governing the use of personal property 
as security for obtaining money on credit. It covers as a single unit 
present statutory and case law dealing separately with conditional 
sales, chattel morgages, pledges, trust receipts, assignments of ac- 
counts receivable and most other devices by which a buyer or bor- 
rower gives security to a seller or lender. 


Single Copies—$3.00 per volume. Four or more Volumes—$2.50 each. 
Make Checks Payable to the Committee on Continuing Legal Education. 
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THE JABBERWOCK AND THE BEAMISH BOY 


PART III* 
By 


JAMES B. MULDOON of the Boston Bar 


* Part I appeared in the “Quarterly” for December, 1957; Part II 
in the “Quarterly” for March, 1958. 
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From “Alice Through the Looking Glass’’ 


by LEWIS CARROLL 


“Why, it’s a Looking-glass book, of course! 


And if I hold it up 


to a glass, the words will all go the right way again.” 


This was the poem that Alice read. 


JABBERWOCKY 


’Twas brillig, and the slithy toves 
Did gyre and gimble in the wabe; 
All mimsy were the borogoves, 
And the mome raths outgrabe. 


“Beware the Jabberwock, my son! 


The jaws that bite, the claws that catch! 


Beware the Jubjub bird, and shun 
The frumious Bandersnatch!”’ 


He took his vorpal sword in hand: 


Long time the manxome foe he sought— 


So rested he by the Tumtum tree, 
And stood awhile in thought. 


And as in uffish thought he stood, 


The Jabberwock, with eyes of flame, 


Came whiffling through the tulgey wood, 


And burbled as it came! 


One, two! One, two! And through and through 
The vorpal blade went snicker-snack! 


He left it dead, and with its head 
He went galumphing back. 


“And hast thou slain the Jabberwock? 
Come to my arms, my beamish boy! 


O frabjous day! Callooh! Callay!” 
He chortled in his joy. 


’Twas brillig, and the slithy toves 
Did gyre and gimble in the wabe; 

All mimsy were the borogoves, 
And the mome raths outgrabe. 


’ 


“It seems very pretty,’ 


said Alice, “but it’s rather hard to un- 


derstand!” “Somehow it seems to fill my head with ideas—only I 


don’t exactly know what they are! However, somebody killed some- 
thing: that’s clear, at any rate————” 
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ROUND NO. 1 OF THE POWER REACTOR 
DEMONSTRATION PROGRAM 


With Some Notes on TV Arium??, Silverliningum>’, 
Riskyium!® and other new Isotopes 


FIRST: A WORD FROM OUR SPONSOR—THE A.E.C. 


“You can’t make an omelette, 
without breaking eggs.” 


Robespierre, Epigram (1790)! 


The interested observer may become confused by the constant tur- 
moil over the development of nuclear energy for civilian use. The 
message that comes through to us, suggests a sort of monster that 
appears to be continually occupied in chasing its own tail. 

There are two shadowy things which haunt the many chambered 
mansions of atomic energy; radio-active contamination, and eco- 
nomics. These two spectres would seem to have nothing in common, 
yet they are inseparable. Their existence on the scene results in a 
two-fold fear; the fear of an over-supply of radio-active contamina- 
tion; and the fear that there might be an unwise or improper manip- 
ulation of the capital resources of this nation. Obviously the second 
fear is of interest not only to economists, but to those in the political 
life. 

Atomic energy has introduced many new forms of physical activ- 
ity. The energies generated, exist in a highly excited state of being. 

Of course there are many aspects of this new nuclear world which 
require special scientific training, but for an understanding of some 
of the new forms of activity, one need not enroll at M.I.T. As 
a matter of fact, it would be more appropriate to take on a post- 
graduate course at the national headquarters of one of the major 
American political parties; or even some of the minor ones, particu- 
larly the Socialist party. 

One concept which we really must conquer, at this point, is the 
idea of the isotope, specifically the radio-active isotope. The isotope 
which concerns us is a new form of something about which we have 
known for some time; it is a thing or a matter which has taken on 
strange properties by reason of proximity to nuclear energy.” 





1 Robespierre’s statement at the time of the French Revolution, seems to sum up the 
official “party line’ of the U. S. Atomic Energy Commission (and the British UKAEA). 
It quite follows that the same line is wel! regarded by those atomic industrial satellites 
which orbit around the AEC honeypot. 

2 Actually an isotope is a species of a common element (such as uranium) which has 
the same chemical characteristics but entirely different nuclear characteristics. 

Isotopes of the same element are indistinguishable, chemically, but they have different 
atomic mass. For example, Uranium exists in nature as Uranium?* for the most part 
(99%). The uranium-238 atom has 92 protons and an atomic mass number of 238, 
which is the rough equivalent of its atomic weight. 

In making use of uranium for atomic energy the radioactive uranium isotope U-235 
and U-233 are employed. We note that both of these isotopes, as well as U-238 have the 
same atomic number (i.e., 92) but their atomic mass and atomic weight differs. 
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Certain isotopes are often found far from the laboratory or 
the nuclear reactor. As Admiral Strauss, recently Chairman of the 
A.E.C., expressed it :— 


“From your hale and hearty faces, I am persuaded that none 
of you is any the worse for Strontium”, a substance not to be 
confused with printers ink. The latter can really be deadly, 
especially when the fallout is intense.’ 


Admiral Strauss, who was more banker than admiral, had also 
stated that “the world of the atom is a house of many mansions”, 
and in that regard, we have prepared a brief summary concerning 
matters about which we have known previously, but things which 
have taken on strange properties as the result of exposure to 
nuclear energy, reactors, bombs, and similar exotic combinations of 
material. Since specific names have not yet been assigned to these 
elements (perhaps for reasons of security) we have taken the liberty 
of conjuring up some brand names to make the particular form of 
energy more readily identifiable. 


TVArium?? 


“The conservation of hydroelectric power, and its use in the 
interest of the people as a whole rather than for the benefit of 
privately owned utility companies, was another reform dear to 
the hearts of most New Dealers.” 


—The American Nation, Hicks—1945—p. 693. 


This strange new activity takes its name from the Tennessee 
Valley Authority; and is chiefly found at the site of meetings, con- 
ferences, and speeches (including statements to Congressional com- 
mittees) participated in by private public utilities corporations 
which seek to develop atomic energy for the production and sale of 
electric power. 

This group naturally does not desire to see the federal, state, or 
even local cooperative or municipal power companies, take over the 
production of electric power from atomic energy and establish a 
gigantic TVA. The present issues are not dissimilar from those in 
Ashwander v. Tennessee Valley Authority, 297 U. S. 288, 80 L. ed. 
688, 56 S. Ct. 466 (1936), although we are still a long way from the 
situation reflected in that decision.* 


3 Strontium” is an undesirable product of atomic energy. It does have a minor bene- 
ficial use in a specialized treatment of certain corneal (eye) diseases, but in general, it 
has been the cause of considerable comment since, as the result of bomb tests, it has been 
carried to the far corners of the earth by prevailing winds. Deposited on vegetation, or 
taken into the body by normal breathing, it is deposited in the bones. An over-exposure 
to this isotope would probably result in bone cancer, which is incurable. The controversy 
that has arisen concerns a decision as to how much of this material can be introduced 
into our atmosphere before a real danger arises. Contamination from Strontium™ as a 
result of an accident to a reactor, if such an accident were a serious one, is by no means 
impossible. Sr® does not lose its effectiveness for almost twenty years. 

*For an interesting history of the TVA (billed as “Democracy in Action’), featuring 
‘Power, Profits, and Propaganda,” see the May, 1958 issue of ‘“The Progressive.’ There 
is little about atomic power (save a mild reference to Dixon-Yates), but it does make 
interesting background material at this time. 
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Even though there seems to be no sound economic justification in 
June 1958 for the large investment of private capital in nuclear 
reactors for the production of electric power, the private utility 
companies are of the firm opinion that if they do not go forward 
now, they may become as much of a memory as the passenger pigeon 
and the mustache cup. 

TVArium** is also present in discussions among those who con- 
tend that since the taxpayers of the United States have contributed 
billions to the development of atomic energy, it is the duty of the 
Congress to pass legislation which will provide cheap power from 
this new source. 

To shed some light on the question of whether or not nuclear reactor 
heat can produce cheap electric power, the AEC has been authorized 
to conduct a power reactor demonstration program which involves 
the construction of several full-scale prototype power reactors of 
different basic design. In this program, the New England Power 
group and its atomic child, the Yankee Atomic Electric Co., have 
joined with other similar power consortia in America to construct 
power reactors. 


The Power Reactor Demonstration Program 


In a speech to the Atomic Industrial Forum, in October 1957, 
Admiral Strauss, then chairman of the A.E.C., outlined the initial 
U. S. power reactor program. Mr. Strauss said that America is at 
liberty, because of its reserves of cheap conventional fuels, to pursue 
the development of a variety of concepts of nuclear power plants 
simultaneously, while the British are concentrating on one principal 
type. The Admiral made these points :— 


“In line with the established, time proven American tradition of 
free competition, as opposed to government control, and in 
conformity with both the letter and the spirit of the Atomic 
Energy Act of 1954, we seek to bring about the development of 
nuclear power within the structure of private enterprise. 


“‘We seek to establish at the earliest feasible time, an independ- 
ent nuclear power industry—independent in all its stages from 
concept to operation—independent from government domina- 
tion or government subsidy.5 


“However if industry does not, within a reasonable timeperiod 
undertake to build types of reactors which are considered to 
be promising the Commission will take steps to build those 
reactors on its own initiative. 


5In this respect the Admiral was more free with the free enterprise system that was 
appropriate. It is fairly obvious that some form of assistance, “subsidy,”’ or call it what 
you will, is the sine qua non of private power as weil as public power. Certainly it could 
be expected that the Federal treasury would be depleted less in order to satisfy the de- 
mands of those who talk of free enterprise, but there would be a definite bill which they 
would ask the Federal government to pay. 
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“If we are diverted from that objective by Communist® propa- 
ganda, by attacks upon the American free enterprise system, 
or by becoming faint of heart at minor set backs, we will have 
betrayed our responsibility to ourselves and to our friends, 
and we will have forfeited a great and God-given opportunity.” 


The position of the “privately owned utility companies” was 
presented by Elmer L. Lindseth, Chairman of the Edison Electric 
Institute Committee on Atomic Power. This Edison committee pur- 
ports to speak for 96% of the private power industry, and its “cus- 
tomers”. An outline of the points made by Mr. Lindseth includes 
the following major items :—? 


1. The private power industry has already committed half a bil- 
lion dollars to the power reactor program. 


2. No yarticular design of power reactor should be stressed at 
this particular time. (March 1958)8 


3. There is need for more research and development. 


®**The enemies of Lewis Strauss are a curious lot. Of course they are not all Com- 
munists.”” So says an article in the “National Review” for May 17, 1958, at page 465 
et seq. This magazine, which is edited by William (God and Man at Yale) Buckley, who 
also wrote a tome about Sen. J. R. McCarthy, mentions a prominent democrat who is 
reputed to have said: “I just drool at the thought of cutting him up. (Strauss)"” The 
article itself, entitled: ‘‘Will They Get Strauss?’’ was written by Medford Evans, 8 years 
with the AEC, who signed off with this: 

“Lewis L. Strauss epitomizes (1) the successful American businessman, and (2) the 
officer with a sworn duty to defend his country. He has, into the bargain, vision. It is 
fair to say that without him, the present defenses of this country would not exist. 

“Churchill observed that ingratitude is a mark of strong nations. But that is when the 
the storm is over. We are still in peril. It is no time to drop the pilot.” 

Pilot Strauss was unceremoniously dumped however, since the handwriting was on the 
wall by the time his reappointment was due for confirmation by the senate. 

Had he continued, we would have thought that a description of Straussium'' would 
have been very worthwhile as a future guide. 

There was no more valiant fighter in the army of the atom than Lewis L. Strauss, who 
was chairman of the AEC from 1953 until he resigned in June 1958 to become a presi- 
dential advisor in the “‘Atoms for Peace’’ program of the foreign assistance effort being 
made by the U. S. 

During his ten years with the AEC, Mr. Strauss advocated the development of nuclear 
weapons, including the testing of H-Bombs; the preservation of the security restrictions 
on information; and the development of atomic electric power by private industry. 

In his tenure as chairman, the Admiral (USNR) unhappily estranged the more vocal 
members of the Joint Committee on Atomic Energy, and particularly Sen. Clinton P. 
Anderson. His relations with a fairly large number of scientists in the nuclear field were 
steadily becoming more hopeless; and his sense of public relations and political backing 
and filling was such that much was left to be desired. 

Strauss reappointment to the AEC, and the hearings on his confirmation would have 
served the administration of Mr. Eisenhower no useful purpose. The Admiral’s feuds 
with the Democrat members of the JCAE over electric power (including Dixon-Yates). 
and over matters which were mere personality clashes, did nothing to add to his further 
usefulness. If any conclusion can be reached, it is that the Admiral wished to run his 
ship without “‘undue” interference from anyone, and found it hard to make any con- 
cessions to those who did not agree with him. In view of the nature of the work, his 
resignation was not wholly unexpected. 

7202” Hearings—1958, p. 371 et seq. This statement was made at the hearings 
before the Joint Committee on Atomic Energy on Monday, March 3, 1958. The Atomic 
Energy Act of 1954 (as amended), See. 202, provides for periodic hearings in the matter 
of the development, growth, and state of the atomic energy industry. These hearings are 
published by the Government Printing Office, and further reference here will be to such 
material by reference to ‘‘202"’ hearings with the date and page reference. 

8In October 1957, Dr. Kenneth Davis, director of reactor development for the AEC, 
suggested that ‘“‘we must conclude that such power reactors must be of the ‘water’ class. 
It does not now appear likely,” said Dr. Davis, “that such reactors as the aqueous 
homogeneous, fast breeder, liquid metal fueled, sodium cooled graphite, or even more 
advanced concepts, such as liquid plutonium, can be successfully exploited commercially 
by so early a date.”’ (1963-1964) The Yankee reactor is of the “water" class; the PRDC 
reactor, referred to later, is not. 

See: N. Y. Times, Oct. 31, 1957; Paper No. 57, AIF-91 (Atomic Ind, Forum). 














ALICE IN NUCLEAR LAND 61 


4. Nuclear power development should be carried out “within the 
framework of our free enterprise system.” 

5. The government (in 1958) owns 23% of the power producing 
facilities of the United States. Further expansion of this 
situation is “cause for alarm”’. 

6. The Atomic Energy Act of 1954 is “unfair and unjust” in that 
it provides in Sec. 44 and 182 (c) that: (1) in the disposal 
of energy from the AEC facilities, preference should be given 
and priority should be given to public bodies and cooperatives; 
and (2) in the granting of licenses to build reactors for power, 
public or cooperative bodies shall be given preferred consider- 
ation. 

7. That the present program for the development of economic 
nuclear power is “adequate to meet the domestic demand.” 

8. That expansion of the current program “will require continu- 
ance and probably an increase in Government financial assist- 
ance and participation.” 

9. “Finally we believe that any program of nuclear power develop- 
ment in the United States should be carried out within the 
framework of our free enterprise system, not only from con- 
sideration of ideology but also from the standpoint of achiev- 
ing optimum progress toward given objectives with expendi- 
ture of a minimum amount of public funds.” 


Meanwhile, in another part of the national grid . . . 


Mr. Clyde Ellis, general manager of the National Rural Electric 
Cooperative Association took a rather dim view of this philosophy :— 


“It is a well established fact that the privately owned electric 
power companies in the United States have long engaged in 
concerted efforts to destroy the cooperatively and publicly owned 
power systems and establish a total monopoly over the Nation’s 
power supply. These so called private power companies have 
always opposed any effective Federal Program to provide the 
people with low cost energy in any way, shape, or form. In 
keeping with this tradition, these profit power companies now 
are in the process of attempting to assure their control over 
the development of what potentially at least could constitute 
our largest power sources—the resource of atomic energy.’ 


Mr. Ellis also observed in his statement that Admiral Strauss had 
been engaged in his old “numbers game” in asserting that our nuclear 
progress was due to “ingenuity, initiative, managerial capacity, and 
capital investment” of our private enterprise system. For those 
who care, Mr. Ellis is of the opinion that our progress is ‘almost 
solely due to the federally financed and administered reactor develop- 
ment program.” 

At the conclusion of his statement for the cooperatives, Mr. 
Ellis made mention of our lack of progress in atomic energy, and 


*202 Hearings (1958), p. 314 et seq. 
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he urged the passage of the Gore-Monroney Bill and similar legisla- 
tion which would direct the AEC, and not private industry, to pro- 
ceed with a full scale prototype reactor demonstration program for 
electric power production. 

In the colloquy which followed, Rep. Durham, Chairman of the 
JCAE, informed Mr. Ellis that the federal government had spent 
some sixty-four million dollars on the so-called “private” Shipping- 
port reactor, which was formally dedicated by Mr. Eisenhower 
in May 1958. The cost of the electricity from Shippingport is said 
to be 64.4 mills per kilowatt hour.!° The average cost for a conven- 
tional plant is somewhere in the neighborhood of 7.15 mills, accord- 
ing to Electrical World (in 1957). 


And now for the City of Holyoke, Massachusetts . . . 


The City of Holyoke had proposed to construct a closed cycle, gas 
cooled, graphite moderated, power reactor. This reactor was to pro- 
duce 15,000 kilowatts of electric power. A reactor of this design is 
quite similar to the British type; it is a small scale of the reactor 
at Calder Hall. The proposal was rejected on the basis that it was 
“too technically advanced”. Mr. F. H. King, manager of the City of 
Holyoke Gas and Electric Department, made a strong plea to the 
Congress during the “202” hearings “for legislation which would al- 
low development and construction of smaller reactors in the service 
of municipalities and rural cooperatives. Mr. King also requested, 
“That the Federal Government provide for such development and 
construction at complete government expense.”!! 


“What about that great group we call the public?” 
They can’t say he didn’t tell them . . . 


The present situation is undoubtedly the cause of concern in many 
a board room when the directors of the private utility consortia get 
together for a “buzz session”. Their dilemma was summed up for 
them by an industry publicist some time ago:— 


“Does anyone believe that atomic energy can grow into its 
proper place in the nation’s economic life if it becomes any 
more involved than it already has in the public versus the 
private power fight? I’m sure none of you do, but what about 
that great group we call the public? Will they be alert to the 
sleeper hidden in the patriotic proposals for government crash 
programs to meet an ill-defined international challenge? 

The situation calls for a real public education job to make very 
clear the difference between the statutory responsibilities of the 

1©In an article headed ‘“‘No Democrat Cheers for U. S. Atom Plant,” by John W. 
Finney, N. Y. Times expert on nuclear matters, which appeared in the Toronto Globe @& 
Mail on May 26, 1958, it is said that Shippingport cost some $121 million. The Demo- 
crats on the JCAE were said to have been so disturbed by the fact that the Admiral did 
not invite them to the formal dedication, that they planned to have a ceremony of their 
own. In addition, the Democrat contingent included at least one spokesman who felt that 


government money was responsible. 
11202 Hearings (1958), p. 540. 
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Atomic Energy Commission for nuclear development, and the 
completely non-atomic question of federal investment in power 
generation. And this is not just a job for the electric com- 
panies. The equipment suppliers who are the back-up of the 
electric industry have a big stake in the question, several of 
them having made heavy commitments in support of the power 
company projects.” 
—E. R. Trapnell (a public relations man) speaking 
before the Atomic Industrial Forum, March 
1956 (See: Forum Report No. 8, page 133) 


“Arise Workers of the World, etc. ... ” 


In case you missed your last issue . .. a British publication 
entitled “Contemporary Issues” (April-May, 1958) carries a treatise 
on Windscale which somehow departs from the subject matter and 
takes a truly wonderful journey into thoughts we haven’t thunk 
since they banned the New Masses from our college dorm:—!” 

Mr. Andrew Maxwell, a writer who stands no chance of being pub- 
lished by any of Mr. Luce’s journals, takes for his thesis that 
since the first mushroom cloud appeared, “the economic significance 
of the fissionable atom has utterly changed.” The atom has become, 
he says, the key factor in present day economic developments. Nu- 
clear developments in peace and war are the “very being of capital- 
ism”. Maxwell contends that the atom is steadily engulfing a larger 
portion of social wealth which is returned to society in the form of 
weapons, bombs, reactors, and poisonous commodities. In addition, 
an army of atomic workers, businessmen, bureaucrats, et als. having 
a vested interest in keeping these developments going and expand- 
ing, has come upon the scene. 

The atom began its capitalist existence in war, shrouded with 
secrecy, says Maxwell, and “vulgar prying by an elaborate net-work 
of ‘security measures’ has now fenced off an ever widening sector 
of the economy from the public.” The result of this, in the words of 
Maxwell, is that “irresponsibility flourishes; waste, muddle, and 
error proliferate, and criminal actions, which in their sum total may 
one day result in the murder of mankind, are constantly performed 
without the slightest fear of detection or possibility of appropriate 
retribution.” 

Thus, infers Mr. Maxwell, we have the cult of the atom, the 
keepers of the flame, who over-ride all moral and humane obliga- 
tions to mankind, in order to maintain themselves. 

In his amazing article, Mr. Maxwell, notes the status of these 
“present day lackeys of Capital,’”’ whom he believes derive some 
grim, secret and unnatural satisfaction” from their nefarious activi- 


ties” which do not even bring them any considerable material 
reward :— 


12 See: Contemporary Issues, a ‘‘Magazine for a Democracy of Content,"’ Vol. 9, No. 
33 yo 40¢, purportedly published in London. N. Y. Office, 545 5th Ave., N. Y. C. 17, 
x. es 
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“Opposition to the ubiquitous capitalist atom—this satanic all 
pervasive, malignant, creature (vastly different from its mere 
natural counterpart) whose decisive quality is to radiate 
destruction wherever it goes—in essence strikes at the heart of 
the system, no matter what specific aspect of nuclear develop- 
ments is in question, and, if carried to its logical conclusion, 
must expose in all their inhuman grotesqueness the activities 
and character of the compact minority which has made its evil 
soul its own. 


“The reaction of this minority to all opposition (including that 
which it tries to forestall) has from the start been compounded 
of impudent lies, shameless frauds, brazen assertions for which 
the slightest shred of evidence is lacking, blatant evasions, 
cynical denials of established fact—all tinctured with callous- 
ness, brutality, and barbarous indifference to human suffering 
and misery resulting from its activities.” 


Mr. Maxwell eventually comes to the conclusion of his brief remarks 
in a plea for unchaining the nuclear bibles :— 


“The first imperative, requirement is for information, that an 
independent public opinion may arise no longer open to being 
deceived by those who have business interests in presenting a 
rosy picture of the social consequences of nuclear industry. 
With a knowledgeable public opinion, there is hope that com- 
mon sense will assert itself and compel the restoration of social 
endeavours to more rational purposes.’’!% 


The position taken by Mr. Maxwell does not quite match that of 
Admiral Strauss, and it is only included here in order to make the 
picture more complete. Somewhere between the Admiral, and this 
bit of emotional socialism, last cited, there may well be the middle 
ground which is being sought by those who do not feel that the 
private utility companies should be permitted the opportunity which 
they seek. 

Dr. Morgan Thomas who writes concerning “Democratic Control 
of Atomic Power Development” in Law and Contemporary Prob- 
lems (Vol. 21, No. 1—Winter, 1956) recognizes the potential of the 
atom in the economic life of America, and points out that the condi- 
tions surrounding atomic power require at least some public control. 
With the advocates of public power ready to battle the private utili- 
ties at every turn, and with the chances for private profit which have 





13 The Socialists are responsible for the isotope called Doomium™”. They maintain that 
the testing of bombs, and perhaps the use of nuclear energy will permanently solve any 
problem of over-population that might exist. Their attitude was well expressed by a 
gentleman in England who participated in a demonstration against bomb tests. This 
person carried a sandwich board in the procession at Easter, 1958, upon which was 
written : 

“TO BE OR NOT TO BE, THAT IS THE QUESTION” 
In recognition of the attitude of such people, we offer a couplet of our own invention: 


What can not be adjusted by tact and aplomb 
Must be determined by using the oe. 
J 


M 
This saying might well be forwarded to the United Nations for a possible motto. 
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arisen, there is bound to be more than one charge of monopoly and 
favoritism. 

“And the individuals and groups in our society who worry about 
these forces enter the fray. The Government’s vast investment 
provides a source from which insiders and especially advantaged 
firms can benefit at the cost of others. The charge of ‘give- 
away’ is heard. The manifestations of democratic political 
control have come on the scene.” 


Dr. Morgan, concluding his remarks, stresses the need for a balanced 
compromise between a wide open race and a strict government 
monopoly. He says that while such entities as the Joint Committee 
on Atomic Energy of the U. S. Congress, and other agencies of the 
federal government, provide “balance wheels”, it is also necessary 
that we have “an active interplay of influences involving persons and 
groups outside the government” for the best operation of these 
balance wheels. 


Silverliningum>” 
“He offered large discount—he offered a cheque 
(Drawn ‘to bearer’) for seven-pounds-ten 
But the Bandersnatch merely extended its neck 
And grabbed at the Banker again.” 
—from The Hunting of the Snark— 


The high water mark of optimism reached by the atomic utility 
confederacy was achieved just about the time of the Windscale inci- 
dent; this was mere coincidence; and it is also mere coincidence 
that there has been a downward revision in the rose-colored glasses 
department ever since. 

This nuclear energy product—Silverliningum®? was first dis- 
covered about 1954 when various enterprising businessmen realized 
that all they needed to do was to hire a physicist or two and have 
some new letterheads printed up announcing the creation of an 
atomic energy division. Put in another fashion by Gordon R. 
Molesworth, of Molesworth Associates, Inc. (a public relations and 
advertising agency) of New York’s Madison Avenue quarter :— 

“The public may not know much about atomic science, but it has 
a firm impression that any concern participating in its develop- 
ment is alert, progressive and capable, and the press falls in 
the definition of the word ‘public’ in that context. Recogni- 
tion of this fact, incidentally, is probably responsible for part 
of the many one-man nuclear energy divisions announced by 
corporations during the last year. (1956) 14 


The mad rush to get into the act had just about reached the point 
of absurdity by November 1957 when Charles H. Weaver, Vice 


1* ATF Report No. 8 at page 138 (1956). 
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President of Westinghouse Electric Corp., and the man at the head 
of the atomic energy effort at Westinghouse, spoke to the Atomic 
Industrial Forum in New York. 


“I’m just as enthusiastic today as I was when I first met the 
atom nine years ago,” said Mr. Weaver, to the assembled dele- 
gates, “even though I hear complaints all around me regarding 
high costs and big losses. I hear about a few companies getting 
out of the business, but I ask myself, ‘Did they take time initially 
to know what they were getting into?’ Let’s face it—the atomic 
industry should not be expected to support the magnitude of 
business interests that has ventured into the field.”!5 


After this pronouncement, Mr. Weaver granted an interview to 
the New York Times during the course of which he is reported to 
have said that “for too long there has been a sort of rosy glow over 
(the atomic) industry, stemming from so many young people with 
just a smattering of knowledge.” Mr. Weaver also stated that many 
companies had given birth to two-man nuclear departments as a 
means of making money. 

“Too often these young men know nuclear physics,” said Mr. 
Weaver, “but nothing at all about the intricacies of power plants.” 
From the general tenor of Westinghouseman Weaver’s statements, 
one concludes that it would be another decade before any real profits 
could start rolling in; and it was about this time that the big com- 
panies flatly refused to have any more to do with fixed-price con- 
tracts for reactor construction. Cost plus, and some other unusual 
plans, were substituted for a price-tag. 

By May, 1958, our British friends had reached much the same 
conclusions. In the semi-official organ of the British atomic in- 
dustry, “Nuclear Engineering” (May, 1958-Vol. 3, No. 26, pp. 187- 
188) there was a call for “Heartsearching” and a reference to the 
fact that nuclear energy has been regarded in some quarters as 
something of a band-wagon which only had to be boarded to lead to 
effortless prosperity. While not advocating too much pouring of 
cold water over the “glamour and hoo-ha surrounding nuclear de- 
velopments,” this critique made note of an industry effort in Great 
Britain to warn any potential nuclear newcomers that the field was 
adequately filled and any intrusion would “not only be unwelcome 
but (they) would find life highly unprofitable.” Commenting that 
there was a good deal of truth in the industry attitude that there 
were enough organizations involved already, the article called for a 
reasonable gamble by those who sought to participate and closed 
with an invitation to all to be realistic, to “by all means strip the 
hoo-ha, but don’t let us swing as vigorously in the opposite direc- 
tion and, incidentally, why strip the glamour?” 

35 “Tt is an industry which is pushing itself and is being pushed—for reasons not of 
immediate economic justification. We are driving ahead to produce atomic electric power 
at almost any cost, and once we get it we will go back and learn how to produce electric 


energy at a price competitive with other fuels.” 
Charles Robbins of the Atomic Industrial Forum. 
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This new isotope, Silverliningum*’ had a very short half-life, 
and when its internal energy was completely used up, the awkward 
age atomic industry was obliged to write letters home to dad (per- 
sonified by the U. S. Congress) for what is euphemistically referred 
to as “increased Government assistance to private atomic devel- 
opers”; and which has also been thought of as a government subsidy 
or handout. 

At a meeting of reactor experts and the JCAE (which was held in 
executive session on November 21, 1957) the government-industry 
“partnership” program for the development of atomic power re- 
actors was further discussed. The reactor experts offered several 
conclusions to the committee and among them was a conclusion to 
the effect that private industry alone can not carry the full load in 
developing and constructing reactors. It was also suggested that the 
current program was not “clear cut,” and that it was inadequate to 
meet the needs of national and international policies. 

Perhaps an indication of the economics of this new art of re- 
actor building can be found in the case of the Yankee Atomic Elec- 
tric Co. The cost of the Yankee reactor is something which may yet 
provide some surprises. The following data gives some insight into 
the problem :— 


YANKEE ORIGINAL 
REACTOR ESTIMATE FESRUARY, 1957 FEBRUARY, 1958 
COSTS!7 OF COosT ESTIMATE ESTIMATE 
Reactor $16,765,000 $16,765,000 $38,413,000 
Fuel Fabrication —. 2,000,000 3,000,000 
Land, Bldgs., etc. 2,275,000 5,210,000 4,084,000 
Electric Generating 
Facilities 13,890,000 10,525,000 11,420,000 
TOTAL $32,920,000 $34,500,000 $57,517,000 


N.B. These costs are to be paid by the private utility company and 
do not include some five million being contributed by the AEC in 
the form of research and development. In addition the AEC is to 
waive the usual fuel charge for five years.'8 

The construction of the Yankee reactor was negotiated with 
Stone & Webster and Westinghouse. Yankee proposed that a fixed 
price be agreed upon for the finished job but the contractors said 
no, since it was not always certain just what would eventually be 
wrought into the nuclear edifice. The last report is that the con- 

16 The ‘‘half-life’’ of an isotope is the time interval during which one-half of its energy 


is dissipated by radio-active decay. Here it means that there isn’t much more of a silver 
lining, but still, there is some. 
17 These figures are based on statements in the “202” hearings (1958), p. 574, and 
statements of counsel for Yankee on various occasions. 
18 The proposed financing for the Yankee reactor is as follows: 
ae eee SD DED ok ca pponwdcquel ba0eekbee ne eee $20,000,000.00 
aap NE SOD 5 x0 3.4 4.0650 bas Ghose seaeesecéer aud 17,000,000.00 
Capital stock to be held by Yankee’s utility stockholders ... 20,000,000.00 


$57,000,000.00 


Already expended by Yankee (Dec. 31, 1957) was $4,200,000 and an additional 
$11,900,000 had been committed for the reactor vessel, equipment, and structural steel. 
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tractors and Yankee will share the possible additional costs up to a 
figure of four million and after that Yankee is on its own. 

At least one factor in the high cost of splitting atoms is the re- 
quirement of adequate safety in design. An actual breakdown of 
the construction costs for a nuclear reactor would be as follows :— 


1. Atomic energy components—power source 30% 
2. Conventional power plant equipment 20% 
3. Precautionary containment vessel or sphere 10% 
4. Waste disposal system 2%% 
5. Labor cost, cost of buildings, and other project and 
construction expense 3742 % 


12%2% of the cost of the power reactor is allocated to the in- 
stallation of safety features, it would be desirable to determine 
whether or not such a large expenditure is truly justified (or nec- 
essary). 

Dr. W. Kenneth Davis, Director of the reactor development pro- 
gram for the AEC has stated that one economy in the construction 
of power reactors might be found in the “elimination of environ- 
mental instruments and some over-elaborate safety provisions.’’!® 
“It is hoped,” said Dr. Davis, “some elaborate containment and 
other safety provisions will be found unnecessary so that these 
costs can be reduced.’’?° 

Mr. Weaver, of Westinghouse, also has expressed hopes that there 
might be economies in these safety aspects, “which we provide in 
the plants we design today largely out of an excess of caution and 
which we should be able to eliminate or simplify in nuclear plants of 
the future.” 


Riskyum!® 


Memo: To the Advisory Committee on Reactor Safeguards, 

From: Congressman Chet Holifield (D., Cal.) 

Subj: “If you fail to safeguard the people and we have one 
large reactor incident in this country close to a 
populated center, and several thousand, and maybe 


19 N, a Times, October 31, 1957. 

20 AIF’ Paper No. 57-AIF 91 (1957). 

Some foresight in providing containment and safety provisions not included in the 
original design was uncovered during the ‘‘Windscale” incident. An “atomic hat” 
had been provided which came in useful when this reactor blew its top. According to 
the London Daily Express (October 18, 1957) :— 

“An ugly excrescence perched like some ludicrous hat on a 400 ft. chimney at 
Britain's Windscale atom plant—where an explosion occurred last week—prevented 
disaster on a national scale. The hat is pictured here on the chimney. Without it 
and without the foresight of Sir John Cockcroft, chief of Harwell atom station, who 
is responsible for putting it there, last week’s uranium fire would have caused major 
contamination of the countryside requiring full-scale Civil Defence measures. 

In 1949, when the factory was half finished, Sir John Cockcroft received information 
from the USA which made him recommend that the draught of air up the chimney 
should be thoroughly filtered. The factory designers had originally thought that it would 
be safe to release the slight traces of radioactivity, which would arise from normal 
working, from the great height of the chimney. 

It was too late to fit the complicated filter at the bottom of the chimney. Sitting 
it at the top meant great difficulty, expense and delay. But Cockcroft insisted . . 

As a further safety factor, it was decided to make the capacity of the filter big enough 
to cone with a possible accident. That accident—much worse than any which had 
been foreseen—occurred last Thursday.” 
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a hundred thousand people are contaminated by one 
mistake, this will put the finish on atomic energy for 
a long time as far as further progress is concerned. 
The people just will not stand for it.’ 


This new form of energy, Riskyum!'* is not confined to any one 
particular location, although it appears to be more active as one ap- 
proaches some special nuclear material?? (particularly in a reactor), 
or even when one approaches someone who is discussing, or making 
reference to special nuclear materials or reactors. 

It is natural to slide into a discussion of Riskyum!* after we have 
observed the properties of TVArium and Silverliningum, and hav- 
ing in mind that costs are high in nuclear progress, we can expect 
to see a connection between dollars and danger. When one talks of 
eliminating some of the “over-elaborate safety provisions” in a nu- 
clear reactor, in the interest of reduction of cost, this connection 
becomes apparent. 

Even when costs are not immediately involved, there are voices 
who view with alarm, the phenomona of radio-activity; this awe- 
some Jubjub bird of atomic energy. As we have observed on a pre- 
vious occasion, progress and risk go hand in hand. 

There has been much talk, in connection with the suspension of 
testing the bomb, of the dangers to present and future generations 
as a result of radio-active fall-out. There has been somewhat less 
to-do over the possibility of like dangers from reactors, and from 
other devices which make use of radio-active materials.?* 

For the moment, we are dealing chiefly with nuclear reactors for 
the production of electric power, and here too, this isotope-Riskyum!* 
is present in undiminished strength. We feel it would not be unkind 
to say that those who are on the team that is promoting the develop- 
ment of power reactors, as a general rule, tend to minimize the 
dangers which attend their machines, fuel cores, and interesting 
looking structures. 


21 “202” Hearings, 1958, at page 123. 

22 “Special Nuclear Material’’ means plutonium, uranium“, uranium?™, and other ma- 
terial which the AEC determines to be special nuclear material. 

Atomic Energy Act, 1954, Sec. 11(y) and Sec. 51 

*3 Radiation incidents which arise out of the medical, industrial or scientific use of 
radio-active isotopes, and incidents which arise from the manufacture, preparation, or 
transportation of such materials will be discussed at length in a subsequent issue. 

An example of this type of incident is the case of Thoomen vs. Commonwealth (of 
Australia, however) in which 27-year-old John Martin Thoomen was awarded approxi- 
mately $50,000.00 in a suit brought for damages due to a radiation injury. Thoomen 
was an employee of the Victorian State Electricity Commission and in connection with 
his employment he became possessed of a capsule of radio-active material. Not realizing 
the dangers involved, Thoomen carried this capsule in his pocket for several days back 
in 1955. 

At the time of the settlement of the litigation (the Government was obliged to admit 
liability) on May 23, 1958, Thoomen had lost his leg by amputation and had been 
rendered sterile on a permanent basis. Anxiety over his future had caused him to give 
himself over to periods of silent weeping which necessitated the use of morphia. One 
interesting thing about this case is that the plaintiff was not directly engaged in work 
involving radio-active materials; the capsule was brought into the place where he was 
working by a fellow-servant. 

Thoomen v. Commonwealth of Australia 
Supreme Court at Melbourne, 5-23-58 
Mr. Justice Monohan, J. 
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The Health and Safety of the Public 


In order to construct a nuclear power reactor, one must first 
obtain permission from the Atomic Energy Commission, not, as one 
might think to operate the reactor, but to begin construction. Un- 
der the Atomic Energy Act of 1954, Ch. 10, licenses are required for 
any use of special nuclear materials, and if one desires to build a 
reactor (a “utilization facility’), it is necessary to demonstrate to 
the AEC that such a facility will be sufficiently developed to be of 
“practical value for industrial or commercial purposes.”24 

The application for a reactor license must state such information 
(in accordance with AEC rules and regulations) as will allow the 
Commission to determine the technical and financial qualifications of 
the applicant. The license application must also contain informa- 
tion which shows that the operation will not compromise the na- 
tional security, and that the applicant “will provide adequate pro- 
tection to the health and safety of the public.” 

The AEC may require further information after the filing of the 
license application in order to determine whether or not the pro- 
visions of any license should be modified or revoked. 

The vital question of protection of the health and safety of the 
public is, by statute,?° referred to The Advisory Committee on Re- 
actor Safeguards, which shall review all license applications and 
“shall submit a report thereon which shall be made part of the rec- 
ord of the application and available to the public, except to the ex- 
tent that security classification prevents disclosure. 

Before a license is actually issued, the applicant is granted a con- 
struction permit. This permit states the earliest and the latest time 
for the completion of the construction of the reactor (or the modifi- 
cation involved) and if the time table is not met, the permit shall 
expire except for good cause shown. 


But there is a big bug-a-boo:— 

“Upon the completion of the construction or modification of the 
facility, upon the filing of any additional information needed to 
bring the original application up to date, and upon finding that 
the facility authorized has been constructed and will operate in 
conformity with the application as amended and in conformity 
with the provisions of this Act and of the rules and regulations 
of the Commission, and in the absence of any good cause being 
shown to the Commission why the granting of a license would 
not be in accordance with the provisions of this Act, the Com- 
mission shall thereupon issue a license to the applicant. For 
all other purposes of this Act, a construction permit is deemed 
to be a license.” 

(Sec. 185, 1954 Act) 


If the license is not made permanent, the AEC takes over and 
draws the fangs (nuclearwise) by removing the special nuclear 


21954 Atomic Energy Act, Secs. 101-103. 
21954 Atomic Energy Act, Sec. 182 











ALICE IN NUCLEAR LAND 71 


ENRICO FERMI ATOMIC PLANT GPRD) 
. a 





Courtesy — Power Reactor Development Co. 


. . “AN EXTRA PIECE OF HARDWARE”’? 
Above is the shell of the PRDC reactor, in which the ‘“‘Fast Breeder’’ reaction 
will take place, entering the gas-tight containment vessel. This containment 
structure is 72 feet in diameter and about 120 feet in over-all height. It is 
constructed of carbon steel about 1.125 in. thick. The purpose of the contain- 
ment vessel is to contain the products of any reactor accident that might result 
in the release of fission products and radioactive sodium. 


material, or otherwise dealing with the chattels real, pursuant to 
the Act. 

In practice the license application is submitted and reviewed by 
the Commission’s Division of Licensing and Regulation. The Ad- 
visory Committee on Reactor Safeguards makes its report, and 


findings are prepared by the AEC which should lead to these con- 
clusions :— 


A. That there is sufficient information to provide reasonable 
assurance that the facility can be constructed and operated 


at the proposed site without undue risk to the health and 
safety of the public. 











MASSACHUSETTS LAW QUARTERLY 


B. That the applicant who desires to operate the reactor is 
technically and financially qualified to engage in the pro- 
posed activities. 


When these conclusions have been made by the AEC, notice of the 
proposed construction permit is published for the readers of the 
Federal Register (notice to the world by law) and unless there is a 
request for a formal] hearing on the matter filed within the time pre- 
scribed by law, the permit will be issued. It is possible that the AEC 
may, without further prior public notice, convert the construction 
permit into a license to operate the reactor facility. 


The P. R. D. C. Controversy .. . 


United States of America 
Atomic Energy Commission 


In the Matter of Power Reactor Development Company 
Docket No. F-16 


“Just the Place for a Snark, I have said it twice 
That alone should encourage the crew. 

Just the Place for a Snark, I have said it thrice: 
What I tell you three times is true.” 


—Hunting of the Snark—Carroll 


The uncertain economic and risk aspects of one type of reactor 
are the subject of one of the most fascinating proceedings to make 
its way through the mills of administrative law since Marbury sued 
Madison in eighteen ought three. 

The explanation of the licensing procedure hereinbefore set forth 
is the matter which surrounds the controversy testing whether this 
nation or any nation so conceived and dedicated can erect a peculiar 
type of nuclear power reactor on the blue waters (in some places) 
of Lake Erie. 

While we do not intend to explore all of the facets of this case at 
present, there are certain aspects which become relevant to the 
paper at hand. 

Enter the Detroit Edison Company and 17 other private utility 
companies with an organization called the Power Reactor Develop- 
ment Co. (PRDC) which was ordained and established for the pur- 
pose of operating a nuclear power reactor near Munroe, Michigan. 
The proposed design called for the construction of a “fast breeder” 
reactor. 

In this series we have discussed the Pressurized Water type, and 
the Windscale type-graphite moderated, air cooled, natural uranium 
reactor. The fast breeder of the PRDC is of a third design. The 
principle of this design is that the special nuclear materials “breed” 
more fuel than is consumed. It is ridiculous to call this a sort of nu- 
clear perpetual motion machine, but we’ll do that anyway. Let us 
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say that the design is rather novel; that there was a sort of acci- 
dent to the only other reactor of this type in the United States; that 
there is in fact such a reactor, which is now under construction at 
Dounreay, Scotland ;2° and that there is another such reactor under 
construction in the United States, but this not now operating. 

In addition we make bold to say that the fast breeder is the most 
“iffy” design yet encouraged for actual use as a producer of electric 
power in a populated area. However, there are responsible individ- 
uals who vow it is not the most monstrous contraption ever devised. 
There appears to be more of a question of the practical economy of 
this thing than of its safe operation.?7 


—A short history of what has gone on before — 


In capsule form, the AEC granted a conditional license to the 
PRDC, in the form of a construction permit, on August 4, 1956, to 
build this fast-breeder reactor. The reactor was to have a capacity 
of 100,000 kilowatts of power and to have been completed between 


December 15, 1959, at the earliest, and December 15, 1960, at the 
latest. 


Two weeks after the construction permit was granted, the United 
Automobile, Aircraft and Agricultural Workers of America (often 
known as the UAW) together with others, filed a petition to inter- 
vene under the provisions of Sec. 2.705, Title 10, CFR.?8 

The intervenors (hereinafter called the UAW) based their ob- 
jections on three principal grounds: (1) that there is no reasonable 
assurance that a fast-breeder reactor could be operated at the spe- 
cified location without undue risk to the health and safety of the 


*6 The fast breeder reactor being constructed at Dounreay, County Caithness, Scotland, 
by the British, is situated as far away from the populated sections of the British Isles 
as it is possible for one to travel over-land. As a result of Windscale, the UKAEA pro- 
moted the creation of local safety organizations including county authorities; and the 
establishment of suitable safety precautions against an incident of the Windscale type. 
More than this, the site of the “‘golden ball’ as it is called at Dounreay, implies a measure 
of concern over what is generally thought of as an experimental power reactor. There is 
little wonder that some elements in the Detroit area have put forth not a few objections to 
a substantially similar project at Monroe, Michigan. This reactor is one of nine reactors 
(of other design) now under construction in Scotland 

27 It is suggested that the four principal difficulties of the PRDC type are: (1) the basic 
design of a fast breeder calls for a smaller fuel core, delicately fabricated with great 
precision. In this regard, there is an increase in cost of construction although the ex- 
pected production may not exceed the power of some other design; (2) too little is known 
of the properties and characteristics of liquid sodium, which is used as a coolant; 
(3) excessive fuel costs are involved; (4) there is a very definite doubt about the hazards 
which are involved; partly because of the inherent design, and partly because there is 
really very little experience which would indicate that the safety problem has been solved 
to the satisfaction of a reasonable expert who is detached and disinterested. Other designs 
have been approved without the hesitation that applies in the fast breeder design. A 
discussion of the technical problems involved is far above the aim of this commentary. 

It might be said that all of the above difficulties have been minimized by: (1) the 
“Technical Appraisal Task Force on Nuclear Power of the Edison Electric Institute” ; 
and (2) the proponents of the PRDC, and others. It is contended by the Edison ‘“‘task 
force” that a successful demonstration of a breeder reactor would “lend confidence that 
an electric generating industry based on nuclear fission would be supplied with raw 
materials for centuries.” The Edison group also contends that there is no evidence that 
the economics of the fast breeder places it in a disadvantageous position. 

See 202 Hearings, 1958, p. 474. 

78In an unlikely community called Trawsfynydd, in Wales, the citing of a hundred 
million dollar power reactor brought forth a completely different reaction from the labor 
movement. The chief objection to this reactor, which would use some 35 million gallons 
of water per hour, for cooling, was that it would mar the natural beauty of the Welsh 
countryside. The opponents included ramblers, hikers, cyclists, nature lovers, etc.; but 
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public; (2) that the information supplied by the PRDC to the AEC 
on the technical aspects of this reactor was insufficient when the 
license was granted, and there is no reasonable assurance that such 
information is forthcoming, and; (3) that there is a lack of evidence 
that the PRDC is financially able to either construct or operate the 
reactor, or to receive an allocation from the AEC of special nuclear 
materials. 


In its petition to intervene, the UAW asserts that the reactor 
would be (and is) located at Lagoona Beach, Monroe County, Michi- 
gan, about 30 miles from the cities of Detroit and Toledo, and about 
7% miles from the city of Monroe, Michigan. The UAW asserts 
that some 294,000 of its members would be affected in the event of 
an “atomic catastrophe” caused by the reactor; and that two mil- 
lion dollars of union property is located in the area, as well as five 
hundred million dollars of property of the union members. The 
UAW charges that the PRDC reactor, under present technological 
conditions, “is inherently unsafe.” 

The UAW alleges that a hazard would be created placing the 
union members in danger of an explosion or other incident, and that 
the results of such an incident would “imperil and destroy” (a) the 
health and lives of the members, (b) homes and other property, (c) 
the establishments at which the union members are employed. The 
UAW further contends that the existence of the reactor would de- 
press the value of real estate and other property, and would in- 
fluence industry to leave the area which might be affected by an 
atomic catastrophe. Finally the intervenors contend that this PRDC 
project would imperil and destroy its collective bargaining agree- 
ments, contaminate the water supply of Monroe, Michigan, and im- 
peril the usability of the lake port in the area. 

The position of PRDC on the question of dangers to the public is 
that there is no chance of any peril or destruction during the con- 
struction of the reactor, and it “recognizes that PRDC must further 
demonstrate the reactor’s safety before the reactor can be op- 
erated.” 


At the moment, it would serve no useful purpose to give equal 





it was announced that the construction would entail some 3,000 jobs; and some 300 jobs 
on a permanent basis. Under the banners which read “Bread before Beauty,” and 
“Objectors, you are not welcome,”’ a stormy public demonstration took place in February 
1958 at the hearings at the village hall. 

Tom Jones (an official of the North Wales Region of the Transport and General 
Workers Union) said that this was the solution to the unemployment problem; and that 
people’s jobs and the Welsh way of life were more important than scenic splendors in 
the Snowdonia National Park. “Is it morally wrong,”’ said the union spokesman, “that 
this cultured Welsh community should be sacrificed to the gods of scenic beauty?’ The 
traditional roles of the industrialist and the unspoiled native son have somehow gotten 
themselves all mixed up, at least in Trawsfynydd. 

And significantly, it was publicly stated to the meeting that the reactor would be less 
dangerous than other types of industrial plant; that there would be no danger of an 
explosion: that there could be no repetition of Windscale; and although there would be 
a slight increase of radioactivity in the area, there was no danger unless people were 
exposed to it for a very considerable time. Later Mr. Farmer (of Windscale fame), 
chief safety officer of the UKAEA, said that in the “unlikely’’ event that there was an 
escape of radioactivity, there would be a rapid survey and the UKAEA would ‘‘advise”’ 
on action to protect the public. 

See: “Applicant’s Proposed Findings of Fact and Conclusions of Law," at p. 84, 
which summarizes the nature of potential reactor hazards. (10/29/57) 
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Courtesy — Power Reactor Development Co. 

LAYOUT OF PRDC REACTOR SITE, LAGOONA BEACH, MICHIGAN 
This plate shows the general site conditions of the PRDC reactor. The plant 
occupies an area about one square mile at the West shore of Lake Erie about 


halfway between Detroit and Toledo. (Construction is in progress; this photo 
was taken 3 February 1958.) 


space for information which demonstrates that the PRDC is rea- 
; sonably safe. In the construction permit which was issued by the 
AEC (CPPR-4) there does not appear (to the writer) to be any 
finding that the PRDC can operate without any undue risk to the 
health and safety of the public. But of course, the license is merely 
to construct the reactor at a cost of some fifty million dollars, not to 
actually run it. One may be pardoned for feeling that there might 
be a strong urge, after putting out all this moola, to see how she 
works. 
The permit does state this :— 

“D. (1) There are identified areas of uncertainty regarding the 
: hazards potential of fast neutron breeder reactors that must be 
y investigated and resolved. ...” 
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Two uncertainties which require voluminous explanation are men- 
tioned in the construction permit as of primary importance to the 
safety of the reactor and further investigation is indicated. 

The permit continues :— 

“(2) On the basis of information presently available, the Com- 
mission believes that the problems relating to the safety of op- 
eration of the PRDC reactor will prove to be of a kind that can 
be satisfactorily resolved within a reasonable time. There is 
some doubt whether they can be resolved in time to meet the 
schedule proposed by PRDC in its application and it may turn 
out that further investigations beyond the program of inves- 
tigation outlined by PRDC in its application will be needed.” 


The permit also states that the information submitted to the AEC 
up to the date the permit was issued, did not show PRDC to be 
financially responsible and “the continued effectiveness of this per- 
mit will be conditioned upon a further showing in this regard as 
stated below.’ 

A document like this is very inviting to attorneys engaged by 
those who seek to oppose the construction contemplated; in fact one 
could expect a veritable field day in the matter. It should be kept 
in mind that the construction permit specifically states that before 
the reactor can operate, the AEC must make a finding that “the 
final design provides reasonable assurance that the health and safety 
of the public will not be endangered by operation of the reactor in 
accordance with the specified procedures. .. .” 


But is the thing safe? . . . 


“His form is ungainly—his intellect small— 
(So the Bellman would often remark) 

But his courage is perfect, and that after all, 
Is the thing that. one needs with a Snark.” 


—Hunting of the Snark—Carroll. 


Meanwhile back at the Advisory Committee on Reactor Safe- 
guards, a report had been made (bearing the date June 6, 1956). 
This report was “Administratively confidential” by the AEC’s or- 
ders until sometime in October, 1956, and then released only after 
some pressure by Sen. Anderson*! and some of the members of the 


*® The UAW intervenors also allege that Admiral Strauss should disqualify himself or 
be disqualified ‘because of his bias and prejudice’ for the PRDC applicant. The point 
may now be moot. UAW Brief, at p. 25. 

31 Said the Wall Street Journal, on November 16, 1956, p. 10, of the PRDC case: 

“In this particular case, the main argument is between the private power companies 
who want to undertake the project and some labor union officials, led by Walter Reuther, 
who want to block it. The argument is all mixed up in the public- versus private-power 
fight. The AEC says it will decide the matter on a scientific basis. But the public is 
likely to have to take its decision purely on faith.” 

The tenor of this comment was that the attitude of the AEC in denying publication 
of the information upon which its PRDC decisions were based, was not in the best inter- 
ests of nuclear energy. 

“If this practice continues,” said the Wall Street Journal, “‘we are allowing a political 
agency made up of political appointees to make political decisions of the utmost importance 
without any way to bring public judgment to bear on the judgment of those officials.” 
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JCAE. The concluding paragraph of the report of the Committee 
was as follows:— 


“The Committee considers it important that bold steps be taken 
to advance the development of the fast breeder reactor concept 
and commends the willingness of the Power Reactor Develop- 
ment Company to risk its capital and prestige in advancing 
the development of this reactor concept. But the Committee 
does not feel that the steps to be taken should be so bold as to 
risk the health and safety of the public. It is important for the 
AEC to provide sufficient development facilities and experi- 
mental information that the safety aspects of the PRDC reactor 
can be reliably appraised in advance of operation of the reactor 
itself. 

Sincerely yours, 


C. ROGERS McCULLOUGH, 
Chairman 
Advisory Committee on 


Reactor Safeguards’? 
Dated June 6, 1956 


Dr. McCullough had a further statement on the fast breeder re- 
actor in the course of the “202” hearings in the spring of 1958 when 
he informed Rep. Holifield that a number of the fast breeder prob- 
lems were being solved, or in the process of being solved. The doctor 
stated that as experiments prove successful, there was a feeling of 
confidence about this particular design. 

To Holifield’s lengthy interrogatory dealing with the problem of 
clearing the PRDC project, as a full scale reactor, in advance of 
the necessary experimental work (which would resolve the unknown 
factors involved) McCullough replied :— 


“The dilemna is that persons wishing to construct a reactor 
would like to know, before they commit large sums of money to 
construct, that they can operate. This is a perfectly reasonable 
view. So we have a dilemna here you can’t resolve.** 


® This Committee is not an “independent agency” like the FCC or the AEC. It does not 
conduct formal hearings and the reports which it makes do not amount to ‘‘agency action” 
under Federal Administrative Procedure Act. The function of the Committee is advisory 
only, and the responsibility remains with the AEC as to whether or not a license will be 
issued. Meetings of this committee were not to be held in public. If there was no opposi- 
tion to the license application, the Committee hearing would not likely be lengthy and the 
review of the hazards involved would be made during the same period during which the 
application was pending before the AEC. 

%3 The discussion continued: 

Representative Holifield: I do not bring it up from the standpoint of extending the 
argument, but from a real concern of how we are going to get on with the industry if 
we assume a position of waiting until everything is proven. You cannot get along with 
the industry that way, it is obvious. So there has to be a calculated risk. But I am 
hoping that in the consideration of this calculated risk which is taken that the Safety 
Advisory Committee will recommend, to the best of their ability, every safeguard possible 
to not just assume the risk without also saying that there may be a risk, and if there is 
a risk here, how can we direct the engineering so that a safeguard is built concurrently 
with the building of the risk? 

Dr. McCullough: This is the way we have tried to solve this problem: To give a con- 
struction permit, pointing out the areas that require further work, and so in a sense 
it is a conditional permit. x 0 - 

* * . 


Representative Holifield: Is it possible in the case of a reactor such as the PRDC for 
them to build certain parts of the reactor—I am not thinking about the building or 
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The Maximum Credible Accident 


“He had bought a large map representing the sea, 
Without the least vestige of land: 

And the crew were much pleased when they found it to be 
A map they could all understand.” 


—Hunting of the Snark—Carroll 


At this point one might wonder just what could happen in the 
event of an accident to a reactor. There are many types of mal- 
function, both animate and inanimate that might cause an alarming 
situation to come to pass. Actually, a serious accident could cause 
damage to the reactor itself, and little or no damage to anything or 
anyone else. Unless one was a stockholder in one of the electric 
companies, this should not be overly-disturbing. 

The significant event would be an accident which would cause 
a mushroom cloud over Michigan (in the PRDC case). This is 
highly unlikely but it is within the realm of possibility that radio- 
active materials might escape into the atmosphere as was the case 
at Windscale. That possibility, in the case of the PRDC, has not yet 
been ruled out. 

No one involved in all this appears to use any definite terms when 
it.comes to a discussion of risk. We note the words “undue” haz- 
ard, “reasonable” assurance and the like. If one gets the impression 
that the concept involves the so-called “calculated risk,” one is not 
too far off the track. Atomic energy is within the realm of prob- 
ability, and rarely outside of that realm, except when it goes into 
the realm of possibility.*4 

The criterion which is the underlying basis for decisions on risks 
and hazards of nuclear energy is the concept of the “maximum 
credible accident”. In the field of tort law, this is akin to the con- 
cept that one “knew or should have known” that his conduct would 
result in some incident involving a disregard of the rights of others. 

In general, the maximum credible accident to a reactor would in- 
volve a complete exothermic incident during which all of the metal 





foundations or the roof, but the reactor itself—when there is still a large area which is 
still in the realm of the unknown? 

Dr. McCullough: There are two ways of approaching this. We could hold up on cer- 
tain of the controversial—I am speaking technically now and unknown features is a 
better word—and the other thing they could do, if, in their technical judgment, they feel 
it is worthwhile, is to construct the particular part, realizing they may have to redo it. 
It is their money and I guess they can make that choice. 

Dr. Wolman (Member of the Reactor Safe-Guards Committee—Ed.): I would like to 
add another alternative, if I may, Mr. Chairman, and that is the alternative of deferring 
the construction at a particular location which is part of the evaluation which the com- 
mittee should make and does make of the series of alternate choices that you refer to. 

202 Hearings (1958) Report, at p. 123 et seq. 

*%In a volume entitled “Safety Aspects of Nuclear Reactors’ (Van Nostrand, 1957), 
Dr. C. Rogers McCullough stated in the foreword: 

“The problem of providing safeguards against accidents with reactors or other atomic 
energy facilities and evaluating the hazards that may exist is based largely upon theoreti- 
cal analysis and hypothesis. There have been accidents with critical (radioactive—Ed.) 
facilities but the serious ones were in the very early days. There have been no accidents 
with regularly operating reactors. As a result there is no practical experience to judge 
whether the safeguards provided should be more or less complete. However there is an 
extensive research program directed toward the problem of reactor safety and valuable 
data is being obtained. Hopefully, the program will be the main source of information on 
the adequacy of reactor safeguards.” 
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components of the reactor fuel assembly, and possibly other equip- 
ment, would melt allowing the radioactive materials to escape. 
Barely within this concept of maximum credible accident is the 
destruction of the containment vessel which surrounds the nuclear 
vessel in which the atomic heat energy is produced. 

The rule of thumb is that when the maximum credible accident 
is such that it can not be adequately guarded against, the project 
must be abandoned. When there is little or no knowledge upon which 
to base a decision, it is impossible to determine whether or not the 
proposed safety features are adequate. 

There have been a number of reactor accidents in the past few 
years, but the information derived from them is not yet sufficient 
to formulate any practical rules to govern all cases. 


REACTOR INCIDENTS 


1. “Be Responsible, Don’t Marry” — NRX Reactor at Chalk River 
Dec. 12, 1952 


The NRX reactor was the scene of several incidents which caused 
a shut down for some weeks but on December 12, 1952, an accident 
occurred which put the reactor out of action for more than a year. In 
this incident, for reasons which appear to have been attributed to 
mechanical failures, errors, and abnormal operating conditions, some 
of the control rods (which act after the manner of throttles) were 
not in place, unbeknownst to the operating crew. The reactor be- 
came over-critical causing a high power level excursion (it went out 
of control—heatwise) with the result that there was damage to the 
tubes in the fuel assembly. The NRX reactor was flooded with ra- 
dioactive water and there was a water accumulation up to 100,000 
gallons a day. This water had to be removed under unusual con- 
ditions (that still cause comment) and it is to be noted that the 
water was constantly necessary to cool down the still active fuel. 
The reactor building was contaminated by gaseous fuel products (as 
well as all of the reactor assembly). It was more than a year before 
the situation was back to normal during which time the overhead 
was piling up, we imagine. 

There appears to have been as much activity in the newspapers as 
there was in the reactor. A policeman at a point some 30 miles away 
stated that the accident had tarnished his buttons, which was wholly 
absurd (they say, and we believe). When the press saw that there 
had been nothing similar to a bomb explosion, some of the fears 
were allayed. However, a story is a story, and they came up with 
one which indicated that there were signs about the reactor installa- 
tion that said “Be Responsible, Don’t Marry.” At one stage some 
interprising members of the press secured photos of a man and 
woman who had been employed at this plan but had left to be mar- 
ried. In this picture was their young son which was supposed to 
instill confidence in the public that employment in nuclear plants 
does not result in sterility. Much later, it was discovered, but not 
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too widely spread around, that the young child in the photo had been 
adopted. According to Clyde C. Kennedy, of Atomic Energy of 
Canada, he was still being asked two or three years after the acci- 
dent whether many of the babies born at Chalk River and vicinity 
had no arms and legs. 

Reports of this incident call attention to the fact that radioactive 
materials were sent up the chimney and that the reactor area was 
contaminated and was in fact evacuated. The working force was 
removed in busses. There has always been a question about the con- 
taminated water.*® 


2. Saturday Night at the Reactor—-NRU Reactor — Chalk River 

May 23, 1958 

At the NRU reactor at Chalk River, just a short time ago, an in- 
cident took place which involved some contamination of the entire 
inside of the 12-story reactor building. It is reported that following 
the removal of a defective uranium fuel rod, the rod caught fire and 
that although it was quickly extinguished, radioactive dust spread 
throughout the reactor area. No injuries were reported, and it was 
announced by the Crown Corporation, Atomic Energy of Canada, 
that the surrounding area was not contaminated. The accident took 
place on a Saturday evening and de-contamination was immediately 
started. In the course of the clean-up operations a road leading to a 
waste disposal area became contaminated when some material spilled 
in transit. Officials of the company anticipated that the reactor 
would be out of operation for a month. Interestingly enough it was 
at this reactor that the first refueling was attempted while the re- 
actor was in operation. A 240-ton machine, especially designed for 
the purpose, was moved by rails to positions within the reactor so 
that a spent fuel element could be removed and a fresh one inserted. 
Whether this machine was involved in the incident was not an- 
nounced.®¢ 


3. Radiation amidst the Rasins: —G-1 Reactor, Marcoule, France 

Oct. 1956 

In the French effort, the G-1 Reactor at Marcoule (just south of 
Aurillac) was designed in a manner similar to Windscale. This re- 
actor was experimental and was employed also for the production of 
plutonium and power. In October 1956, the reactor over-heated 
causing combustion of the major proportion of one uranium chan- 
nel. The reactor contained some 100 tons of uranium. There is 
little other available information except that the British were sorry 
afterwards that they were somewhat less than anxious to be a part 
of the bucket brigade. The lessons learned might have helped the 
Windscale thing, or even minimized it. All we can conclude is that 
there was a thing for a while and all is now well. Another French 
*% For additional detail on Chalk River (NRX), see: 
“Reactors,” Series II—Progress in Nuclear Energy Series (McGraw-Hill—1956). A 
complete description of the reactor begins at p. 1, and a discussion of ‘‘unusual occur- 
rences” begins on p. 36. 


% See: Toronto Telegraph, May 26, 1958; London Times and London Daily Telegraph, 
May 27, 1958. ‘“Reactors,”” Progress in Nuclear Energy Series, p. 47. 
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reactor developed trouble (P-2 at Scalay) but this was corrected 
before anything of a serious nature took place. 


4. Comrade Kruzhilin reports on the RPT — Somewhere in Russia — 
1952-1955 

The Russians are characteristically reticent about anything that 
happens inside their various Soviet Socialist Republics but the RPT 
experimental test reactor, which has a power of 10,000 kilowatts, 
and is cooled by river water (they say), and moderated by graphite, 
began operating in 1952. There were two accidents in three years. 
One involved a rupture of the “cooling coil” and caused an eight day 
shut down. The other resulted in damage to the fuel elements. More 
information on this, we do not have here. 


5. The Wild and Wooly West: — BORAX — Arco, Idaho July 22, 
1954°7 


Not too far from the “Craters of the Moon” at Arco, Idaho, the 
AEC maintains the National Reactor Testing Station. It was here 
on July 22, 1954 that there was an “intentional” accident. By al- 
lowing the reactor to run out of control, most of the fuel plates were 
melted and the pressure resulting from this melt-down caused the 
water to burst the reactor tank and eject most of the contents into 
the air. Most of the debris fell within 30 feet although some of the 
fuel fragments were thrown as much as 200 feet. The explosion 
was not particularly spectacular from a pyrotechnical standpoint 
but the power of this reactor was but a fraction of that involved 
with any of the proto-type power reactors now proposed. A tre- 
mendous amount of power (135 Mw-sec) existed briefly at the time 
of the incident. Because of the environment and the ability of the 
AEC to isolate this experimental station, there was no damage or 
injuries to others; and there was no contamination problem of any 
consequence. 


6. A dubious precedent for Detroit — EBR-1 at Arco November 29, 
19558 


The experimental (fast) Breeder Reactor at the National Re- 
actor Testing Station was put into operation in 1951. It had a rated 


% For further details of this incident, see Nucleonics, Vol. 14, No. 6, June 1956, which 
contains a letter from Dr. Zinn explaining the event. Dr. Zinn, in passing, suggested that, 
“One cannot expect technologists to undertake difficult tasks if a public debate is to be 
anticipated whenever everything does not proceed altogether according to plan.” 
aon — p. 29, for a short factual summary of the “deliberate destruction” of 

AX-1. 

The BORAX experiments are fully described in Safety Aspects of Nuclear Reactors, 
beginning at p. 195. It might be said that there is no evidence that any valuable health 
physics information was produced by this incident, due to budgetary problems. 

% For detail of this EBR-1 Incident, see: 

“Some Problems in the Safety of Fast Rectors,’’ ANL-5577, where the actual incident 
is described at page 18. This report is highly technical. 

“A Summary of Accidents and Incidents Involving Radiation in Atomic Energy Activi- 
ties, June 1945-December 1955," TID-5360, at page 30. 

For a discussion of the problems of fast breeder reactors, their principles and designs, 
see NUCLEONIOS, Vol. 14, No. 10 (1956); Vol. 15, No. 2-R2 (1957); Vol. 15, No. 1, 
p. 84 (1957); and “Manual on Nuclear Reactor Facilities,’ published by Nucleonics, 
p. 111 et seq. 

The problems are set forth in “Principles of Nuclear Reactor Engineering,” by 
Glasstone (Van Nostrand—1957), p. 744 et seq.; and ‘“‘Reactors’’—Progress in Nuclear 
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London Da ily Express 
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WINDSCALE AND CALDER HALL 


The magnitude of the British effort at Calder Hall (and Windscale) is 
shown here. The Windscale No. 1 Pile was involved in the incident of October 
10, 1957. Immediately behind Pile No. 1 is the separation plant. To the left 
are the new Calder Hall reactors which are in the smaller buildings with the 
black chimneys. The large concave chimneys are cooling towers for these 
reactors. The vapor seen escaping from the towers at the upper left is much 
less ominous than might appear. In the background is the Irish Sea. 

Windscale is still out of service in June 1958, and there is some talk of 
plans to limit the use of this facility to process spent fuel from other reactors, 
and for plutonium separation. 





Energy Series II, p. 435 et seq. A rather simple explanation is found in ‘Nuclear 
Power Engineering,’ McGraw-Hill, 1957, p. 283 et seq. 

Reports on fast breeder reactor design and problems, are obtainable from the Office of 
Technical Services, U. S. Department of Commerce, Washington 25, D. C., and some of 
the more valuable of these reports are as follows: 


*APDA 102, Information Report on the PRDC Design .............. 55 
APDA 107, Safeguard Aspects—Fast Breeder .................4.. 3.25 
APDA 108, Description of Fast Breeder ..............0.ceeeeeees 55 
APDA 115, Enrico Fermi Fast Breeder Reactor (1956) ........... 55 
APDA 114, Location and Environmental Safety ............. (Unavailable) 
NDA-14-107, Fast Reactor Accident Studies ...............5500005:- 40 


* APDA is Atomic Power Development Associates, Inc., which was organized as a 
non-profit corporation to study power reactors. It is supported by the utility industry 
and is closely aligned with PRDC. Actually, APDA is the brains of PRDC. 
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power of 1400 kilowatts (max.) and the fuel core was about the 
size of a football. This reactor was cooled with liquid sodium-po- 
tassium alloy. On November 29, 1955, during the course of some 
experimental work, the fuel core melted. Previously it had been 
possible to arrest the rapid temperature rise, which was intentionally 
introduced, but on this date, there was a delay of about two seconds 
from the time when it was realized that there was no control over 
the reaction by the normal procedure, and the time the man “at 
the wheel” reached for the Scram button. It has been stated that 
there was a failure in the thermocouples which are imbedded in the 
uranium fuel elements and record the temperature change; and that 
the rapid rise in the temperature was not recorded soon enough. 
The radioactive core was released into the sodium-potassium cool- 
ant, and proved, in the opinion of Dr. W. H. Zinn, Director of the 
Argonne, National Laboratory (at the time) that the result was 
“not very hazardous to the reactor surroundings.” No one was in- 
jured, apparently, but the fuel core was destroyed and it was a con- 
siderable time before the apparatus could be dismantled. The inci- 
dent was not included in the plan for the day, but it should be noted 
that the entire background to this accident would require attention 
to the fact that an experimental operation was in progress. 


7. Windscale: —*® 


We have gone into this matter in previous articles.4° It might 
be said that prior to October 10, 1957 when the event took place, 
there was a school of thought which frowned upon the design as 
being something less than safe. Dr. McCullough and his associates 
presented a paper at Geneva in 1955 in which they described the 
Windscale design (without any special reference to Windscale, how- 
ever), as follows :— 


%® We find it difficult to understand the complete picture of the Windscale incident, 
even now. It would, of course, be sheer presumption to claim an understanding of the 
technical and scientific principles involved. However, upon reflection, it now does appear 
evident that the state of the art was such that certain “faults in instrumentation” and 
lack of knowledge could have been taken into consideration. It was well known, for 
example that the thermocouples were not dependable; that fuel cans had a tendency to 
jam after long use; that the filters were ineffective against vapor; that lodine-131 had an 
affinity for milk; and quite frankly—ad infinitum on the whole picture. In our dubious 
role as a Monday-morning-quarterback, we can see things that should have been done; 
and which were not done. We can also appreciate that there was a calculated risk in- 
volved, and this risk was one which was bound up in the future of Great Britain and 
nothing less. 

It also develops now that several other radio-isotopes were present in addition to 
Iodine-131; and that among them was Strontium-89 (half-life 53 days). Strontium-89 is 
not Strontium-90, but it is classed as a particularly dangerous radio-isotope. The period 
of its effectiveness (53 days) is the chief distinction. 

The UKAEA reactor, BEPO, at Harwell, is of the Windscale design, and is still oper- 
ating at last reports. An operation identical with the one being done at Windsr: on 
Oct. 10, 1957, known as a Wigner energy release, was carried out at BEPO in March 
1958 under the direct supervision of Sir John Cockcroft. Extra filters (not used at 
Windscale) were added to BEPO; and special instruments were employed (not used 
at Windscale). Sir John Cockcroft addressed the British Institution of Civil Engineers, 
at the time of the BEPO operation in March 1958, and said that the Windscale accident 
will help ensure the development of nuclear power in the future. He, too, pointed out 
details, which were known prior to the incident, and as to which new or different pro- 
cedures are now being employed as a result of the Windscale experience. Specifically, 
Sir John referred to the “bowing” of the uranium fuel elements, particularly at the 
bottom of the pile. This “bowing’’ would cause a defective fuel element to jam in the 
graphite pile, making its removal, for decontamination, difficult or impossible. Stays have 
now been fitted to prevent this bowing. 


—_— 
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Windscale design (without any special reference to Windscale, how- 
ever), as follows :— 

“Either a nuclear runaway or a delayed heat accident*! may 

cause considerable melting and mixing of reactor components. 

A simple example of this type is that of an air-cooled graphite 

reactor. A sudden temperature rise in the uranium fuel may 

be sufficient to cause it to melt and heat the graphite adjacent 

so that both the uranium and graphite can burn in the cooling 

air. If the air supply is not turned off, it is likely that a sub- 

stantial portion of the reactor could be consumed in this way. 

This would then disperse radioactive fission products into the 

In its comment on the Windscale incident, “Nuclear Engineer- 

ing’’#3 mentioned several lessons which were learned but pointedly 

remarked that: “Windscale indicates how many are the unknowns 

and how easy it is for something to go wrong.” By way of soften- 








The BNL (Brookhaven) natural uranium reactor is similar to Windscale and BEPO 
and there is a “‘Wigner Energy Release’’ scheduled for this reactor in mid-1958. Brook- 
haven will no longer use natural uranium but with enriched uranium fuel. 

A query was received here as to the extent of the Windscale incident—whether it is 
possible to relate that situation to something which is more well known. We regret that 
there is an interesting lack of information on this point. It was stated that the radio- 
activity released into the atmosphere at Windscale was 1/1000th of the total radioactive 
content of the reactor. The London Times said on Oct. 14, 1957: 

“The activity released was probably only one-thousandth or one ten-thousandth of the 
activity in the reactor.” 

F. R. Farmer, Chief Safety Officer of the UKAEA Industrial Group. 

(This comment also appeared in the Daily Telegraph, and the Manchester Guardian, on 
Oct. 14, 1957.) The Daily Mail, on Oct. 15, 1957, related the situation to the explosion 
of an atom bomb 500 miles away. To estimate the radioactivity (if it were in fact 
1/1000th of the total contained in the reactor), one would need to know the heat power 
capacity of the reactor. One estimate (by comparison with the nearby Calder Hall re- 
actors) that there was a content of about 150 million curies of radio-active material—the 
equivalent of 150 tons of radium in radioactivity—would indicate that the situation was 
very serious. 

In a reactor which could produce 60,000 kw of electric power, such as Shippingport 
(see Nucleonics, April 1958—insert at p. 56), about 300 million curies of radioactivity 
would remain the day after shut down. This would correspond to 300 tons of radium in 
terms of radioactivity. One 1/1000th or even 1/10,000th of this would approach if 
not exceed the radioactivity from the atom bomb at Hiroshima. It might be said that a 
total release of fission products from a 60,000 kw reactor which had been running for 
some time would ‘be catastrophic indeed. Not only would the locality be affected but the 
atmosphere for hundreds of miles would be affected. 

It is reported that the Manchester Guardian stated on Oct. 14, 1957, as follows: 

“The power of the Windscale Reactors has never been disclosed but if this is com- 
parable with those at Calder Hall (as is probable) the total activity of the reactor 
would amount to 150,000,000 curies. (One curie is the radioactive equivalent of 
1 gram of radium.) By this test the release of radioactivity over Cumberland is 
probably less than that released in the explosion of an atomic bomb of the Hiroshima 
type, but not a great deal less. aa 
If one happened to have some expert assistance in the mathematical calculations in- 

volved, and a copy of KAPL-1045: ‘‘Method for Evaluating Radiation Hazards from a 
Nuclear Incident’’ (obtainable from the Office of Technical Services of the U. S. Depart- 
ment of Commerce, price 25¢), it is barely possible that an independent analysis of the 
results of Windscale might be approximated. There is considerable data mentioned in 
previous articles, and in the official reports mentioned there, but seemingly, we do not 
have sufficient data (even with the help of our expert), to come to any conclusion that 
would withstand attack from anyone — & did have the requisite information. Query: Is 
this to be par for the course from here on out? Who is going to provide the data for the 
adjudication of controversies arising out of nuclear incidents in the United States, and 
how valuable will that data be? 

# XLII, M.L.Q., No. 4, December 1957, p. 9. XLIII, M.L.Q., No. 1, March 1958, p. 39 

41 It is the aim of the reactor designer to obtain a negative temperature coeficient 
of reactivity. This means, in more simple terms, that as the temperature of the reactor 
rises, the nuclear reactivity decreases; and the tendency is to shut down the reactor. 
A positive temperature coeficient would be rather unwise. 

“Safety Aspects of Nuclear Reactors’ (Van Nostrand, 1957), p. 147. 

‘8 See: Nuclear Engineering, Vol. 2, No. 20, p. 453, November 1957; Vol. 2, No. 21, 
p. 495, December 1957. 
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ing its criticism (or for some other reason), “Nuclear Engineering” 
also stated that it is easy to be wise after the event, and that the 
reactor was designed and built at a time when England had but little 
experience in this field. The commentary also pointed out that as a 
result of the courage of the UKAEA in going ahead with Windscale 
(which produced plutonium) Great Britain had laid in an adequate 
stock of nuclear weapons, “and this country is able to assert its 
position in the world as a nuclear weapons power. This would not 
have been possible without significant advances into the un- 
known. ...” 


Words to React by... 
“When the verdict was called for, the jury declined, 
As the word was so puzzling to spell; 
But they ventured to hope that the Snark wouldn’t mind 
Undertaking that duty as well.” 


—Hunting of the Snark—Carroll 


It has been our purpose in giving a brief review of some of the 
reactor accidents which have already taken place, neither to indulge 
in the scare technique, nor to minimize the risk. Luckily, we have 
no terrible tragedy to include in this report. 

The photograph at page 71 shows the PRDC reactor vessel en- 
tering the containment sphere. This sphere is but one of the many 
safety devices which have been built into the design. Mr. Charles 
H. Weaver of Westinghouse has stated that “problems of contain- 
ment and waste disposal force us to err on the safe side because we 
don’t yet really know how far we can relax standards and still keep 
a nuclear plant a completely good neighbor in our daily life.’’44 

“Despite these elaborate precautions,” said Rep. Carl Durham, 
Chairman of the JCAE, “there is of course the remote possibility 
that an unlikely combination of circumstances might result in a 
nuclear incident which could breach the containment chamber 
around the reactor and release fission products into the surrounding 
atmosphere. In densely populated areas of our larger cities, this 
could pose a serious contamination problem and the threat of in- 
jury to persons in the area who do not have adequate shelter or are 
unable to disperse promptly. To minimize this danger an effort is 
being made to locate power reactors, particularly the larger ones, in 
areas sufficiently removed from populated centers.”’* 

There have been some who refer to the containment sphere as a 
“piece of hardware” and suggest that it may not be necessary. Very 
recently a reactor expert for Westinghouse has stated :— 


“In most power reactors in this country, containment appears a 
necessity. Sufficient experience is not yet available to consider 


“Speech delivered to the Atomic Industrial Forum in October, 1957. 
“es Address of Mr. Durham before the National Association of Manufacturers, New York, 
May 21, 1958. 
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abandoning containment in complete favor of better instru- 
mentation design. A few voices have arisen that this approach 
should now be considered and a reasonable risk taken, but 
clearly more experience with operation is needed.” 


We seem to now reach the point of the moral and legal responsi- 
bility of those who desire to promote the development of atomic 
power for civilian application. From a strictly legal standpoint, a 
reasonable man is held to intend the natural and probable conse- 
quences of his acts. If he should proceed in the hope that all would 
be well, but with no real assurance that such is the actual fact, has 
he not acted beyond the limit imposed on the reasonable man? In 
the present series of blasting claims which have arisen in the Boston 
area, we find that the plaintiff, in order to recover, must show neg- 
ligence on the part of the blasting contractor, because of the social 
usefulness of the construction of huge water conduits, sewer works, 
and highways. The mere fact that the blasting contractor is li- 
censed and conducts his operations within the limits set by the gov- 
ernment agencies, state and federal, which deal with such operations, 
is sufficient to protect his dangerous work. 

Is the philosophy of the blasting case to be extended into the 
realm of atomic energy at this time? We submit that this is some- 
thing less than realistic. 

On the question of the moral responsibility of the atomic fra- 
ternity, we refer to the recent legislation which requires insurance 
protection against liability to third parties. Private insurance ap- 
plies up to sixty million; with Federal re-insurance covering up to 
half a billion on nuclear reactors. Because there is such protection, 
is there no duty to the public, in view of the present state of the 
art? Is insurance a substitute for responsibility in questionable 
cases 247 

All these questions are before us for decision . . . and while we 
must accept risks, or flee from progress, it is suggested that there 
is no select group which should make our decision for us as a peo- 
ple. We see that the safety question is closely inter-twined with the 
questions of economics, public power, and international nuclear 
geo-politics; and we note that there are too many responsible peo- 


“M. A. Schultz, of the Westinghouse Electric Co., in Nucleonics, Vol. 16, No. 5 (May, 
1958), at p. 63. 

‘7 It might be added here that the utility consortia, which have been organized to oper- 
ate power reactors, have risked only a portion of their capital and in each case, a separate 
and distinct operating corporation, divorced from its parents, has been set up. Liability 
of the parents has thereby seemingly cast upon the reactor operating company, although 
this attempt may not prove as effective as was intended, in the event of a major accident. 
The reactor operating companies have secured liability insurance from a pool contributed 
by a number of private insurance companies. These, too, have risked only a part of their 
capital in the enterprise. Finally, the program is reinsured by the federal government to 
the tune of one-half billion. Each of the participants in the program has followed the wise 
and judicious practice of placing but a few eggs in the atomic basket. This is sound and 
practical corporatesmanship but those who might be affected by the hazards involved can 
not diversify themselves in this manner. 

The practical manner of balancing the interests of the public against the interests of 
the reactor builders is to hold these atomic pioneers to the highest degree of care any 
industry has yet known. 

If the AEC and the federal government do not demonstrate a willingness to give reason- 
able guarantees and full information on health and safety, an exercise of the police power 
of the several states is clearly indicated. 
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ple who tell us that there is a great deal which is now classified “un- 
known.” 

There is little doubt that our American system of Law will be as 
much of a testing ground for atomic energy as Los Alamos, Arco, 
Argonne, Oak Ridge, or the South Pacific. At present the invincible 
ignorance of the technologists, the self-interest of the parties, and 
the importance of getting the show on the road, has resulted in a 
barrage of messages of confusion. In addition, there is much ma- 
nipulation of the use of Secret, Confidential, or Restricted informa- 
tion. As Norbert Wiener points out in his little book, “Cybernetics 
and Society—The Human Use of Human Beings” (p. 111) :— 

“The whole nature of our legal system is that of a conflict. It is 
a conversation in which at least three parties take part—let us 
say, in a civil case, the plaintiff, the defendant, and the legal 
system as represented by a judge and jury. It is a game in the 
full Von Neumann sense; a game in which the litigants try by 
methods which are limited by the code of law to obtain the judge 
and jury as their partners. In such a game, the opposing law- 
yer unlike nature itself, can and deliberately does try to intro- 
duce confusion into the messages of the side he is opposing. He 
tries to reduce their statements to nonsense, and he deliberately 
jams the messages between his antagonist and the judge and 
jury. In this jamming, it is inevitable that bluff should occasion- 
ally be at a premium. Here we do not need to take the Ear] Stan- 
ley Gardner detective stories at their face value as descriptions 
of legal procedure to see that there are occasions in litigation 
where bluff or the sending of messages with a deliberate pur- 
pose of concealing the strategy of the sender is not only per- 
mitted but encouraged.” 


We have yet to see an area of legal operations in which Prof. 
Weiner’s novel criticism is more applicable than in the struggle for 
nuclear power. Indeed it is a game, a dangerous game, with rich 
rewards for the winner. We, at the sidelines, are the “judge and 
jury” (in Weiner’s context above), and it begins to appear as if the 
messages which reach us are being jammed.*® 

We make no suggestion as to the merits of TVArium, here. This 
is not the forum in which that issue will be discussed. We are more 
interested in:— 


“You can’t operate a nuclear industry without having some radio- 
active materials escaping from the operation. There will be 
slight amounts of radioactive material getting into the air and 
into the ground waters and streams around the plant.”*® 


8 Conditioning the minds of those judges, lawyers, and juries who might be called upon 
to determine the questions of liability or damages arising out of a nuclear incident would 
seem to be included in the program of the “‘persuaders’” engaged by the atom fraternity. 
There is a very definite program of institutional promotion which has been called “‘the 
budget heading for the businessman’s social conscience” and ‘‘a cost of doing business 
item which replaces the legendary public be damned philosophy of a by-gone day.” 

“ Dr. Frank Pittman, in proceedings at the Atomic Industrial Forum ‘‘Public Relations 
for the Atomic Industry,” Report No. 8, at p. 98 et seq. 
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and even more interested in this... . 

“All of us recognize that unless the people of this country, in large 
majority, accept this unique form of energy that they could, and 
probably would place restrictions that would retard progress. 
This would be most unfortunate because it would prevent this 
country and the world from having the advantages which this 
energy form can provide, and it would weaken us as compared 
to other countries.”’®° 


THE END OF ROUND ONE ... 


“IT am willing to let the past bury its dead, 
and go on to happier days.” 


Sen. Anderson—Address—June 18, 1958 


As the first act curtain comes down on the preliminary go-round 
of the power reactor demonstration program, Senator Clinton P. 
Anderson (D., N.M.), sounded the call for an era of good feeling. 
More concretely, Mr. Anderson asks for an atmosphere of “good 
faith” between the A.E.C. and the Congress; and between the in- 
dustrial and utility groups. 

Senator Anderson, Vice Chairman of the JCAE stands for a 
middle ground between the advocates of public and private power, 
although his middle ground does not appear to require a strict 
balance of the opposing interests of these groups. 

The retreat of Admiral Strauss will certainly do much to usher 
in a new era of atomic power development which will be more ac- 
ceptable to Vice Chairman Anderson; some others will not feel that 
we are proceeding on to “happier days.” 

“In the past,” said Senator Anderson (in his address on June 
18, 1958, to the Nuclear Energy Writers Association), “there have 
been some questions as to the good faith of the executive branch 
and private organizations in this regard. This became manifest in 
the Dixon-Yates affair. Some of us have also wondered, since, 
whether private power organizations were not more interested in 
‘staking out’ the atomic power field for private development than 
in the early achievement of economic nuclear power.” 


“For England expects—I forbear to proceed; 
Tis a maxim tremendous, but trite, 
And you'd best be unpacking the things that you need 
To rig yourself out. for a fight.” 


—Hunting of the Snark—Carroll 


5 Part of a statement of Charles Robbins, Executive Director of the Atomic Industrial 
Forum—Report No. 8 (AIF), at p. 147. 

5. Our next article in this series will deal with radiation and its effects. We might 
suggest that ‘“‘Radiation—What It Is and How It Affects You,” by Schubert and Lapp, 
would provide a valuable background for any understanding of this problem. The book is 
published by Viking Press (1957), and is also available paper bound for $1.25—-Compass 
Books. See also—‘‘Atomic Radiation and Life,’’ by Peter Alexander (Pelican, 85¢). 

As always, commentaries and inquiries are invited from our readers, as well as sug- 
gestions for further materials in this series. 
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THE 1957 ANNUAL SURVEY 
OF MASSACHUSETTS LAW 
LITTLE BROWN & Co. — $10.00 


This volume, issued by the Boston College Law School, received 
as we go to press, can best be introduced by quoting the substance 
of the “Foreword” by Chief Justice Wilkins as follows: 

“The general practitioner at the bar who handles every type of 
legal matter has become fully as rare as the doctor who handles every 
type of medical case. I dare say that among the professors of law 
there are few, if any, who deem themselves qualified to teach every 
subject in the law school curriculum. Members of athletic teams 
who are well qualified to play every position are found in these days 
rarely, if ever. Some forty-five years ago there was a well-named 
song, ‘You Can’t Play Every Instrument in the Band.’ ” 

On the bench of a state appellate court, however, there is no 
possibility of such specialization. Every member of such a court 
must be a general practitioner, and the equivalent of a player in 
every position on the athletic team or of every instrument in the 
band. Without regard to previous experience each judge must par- 
ticipate in every case in which he sits, and, if it becomes his duty, 
write the opinion of the court. The judicial function is not so simple 
that versatility is acquired, quickly or at all, simply by donning a 
judge’s robe. The time for decision, of course, is far from unlimited. 
In consequence, the judges of an appellate court, who cannot always 
rely exclusively on what they know or can find in the reported cases, 
in considering legal principles raised in the briefs and the oral argu- 
ments, often seek assistance in the learned treatises and in the law 
reviews. Among the most helpful of these are the surveys of the 
recent law, such as the ANNUAL SURVEY OF MASSACHUSETTS LAW, 
with discussions divided into the specialties of the authors, some of 
whom are teachers and some lawyers... the opportunity for perusing 
a periodic survey of the law of his own jurisdiction affords an in- 
structive occasion to both the judge and the practitioner, for reflec- 
tion upon where the law has been and where, in the minds of some 
writers, the law might be thought to be going. . . . 

The 1957 ANNUAL SURVEY OF MASSACHUSETTS LAW not only 
includes the conventional discussions of the various subjects of the 
law, but there is a long and timely analysis of the Uniform Commer- 
cial Code... . 

The last number of Shepard’s Massachusetts Citations carries the 
announcement that its citing scope has been enlarged to include 
certain law reviews. I would commend to Shepard’s Citations the 
additional inclusion of the ANNUAL SURVEY OF MASSACHUSETTS LAW. 


RAYMOND S. WILKINS 


Chief Justice 
Supreme Judicial Court of Massachusetts 
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LEMUEL SHAW AND THE FEDERAL UNION* 
by 


ELIJAH ADLOW, Chief Justice of the Municipal Court of the 
City of Boston 


Between 1830 and 1860 the court over which Lemuel Shaw pre- 
sided had little occasion to adjudicate questions involving the re- 
spective rights of the Commonwealth and the Federal government 
under the Constitution. The few questions that did reach his court, 
however, provided an unusual opportunity for the court to expound 
its philosophy of constitutionalism, and in the process, to give added 
strength to a system of government which was struggling to over- 
come the conscious efforts of formidable groups to destroy it. Not- 
withstanding its clear and unequivocal dedication to the cause of the 
Federal union, the Shaw court revealed an amazing detachment in 
disposing of the issues argued before it. 

In a certain sense no new insights into constitutionalism were 
provided by the Shaw court. The adjudications of the United States 
Supreme Court prior to 1830 had provided some precedents to guide 
it. If the work of Chief Justice Shaw and his associates deserves 
our attention it is because of the painstaking care with which it 
used materials already at hand to expound constitutional principles. 
There can be no question that these decisions were written with an 
eye to the public as well as to the bar. The violent agitations over 
slavery, from which Massachusetts was not spared, had threatened to 
undermine the whole Federal System. To Shaw the adjudications 
over slavery provided a rare opportunity to acquaint the public with 
the Constitution and at the same time to convince it that the future 
happiness of the people of the United States was inextricably in- 
volved in its preservation. 

In adjudicating the conflicting claims of state and nation the 
court had occasion to identify the territorial jurisdiction of the 
Commonwealth. As early as 1811 our Supreme Judicial Court had 
declared that land within the Commonwealth and ceded to the Fed- 
eral government was no longer within the territorial jurisdiction of 
the Commonwealth nor subject to its laws. (Comm. v. Clary, 8 Mass. 
72: Const. Art. I, sec. 8 (17).) In 1835 Chief Justice Shaw 
reiterated this principle in Mitchell v. Tibbetts (17 Pick. 298, 301), 
when the court ruled that a vessel carrying stone from Maine to the 
Charlestown Navy Yard did not come within the provisions of a 
state law which required the weighing and marking of vessels 
carrying stone “within this Commonwealth”. This opinion appears 
to ignore the fact that the vessel in question had passed through 
the navigable waters of the Commonwealth and that the law in issue, 
which required the marking and weighing of vessels carrying stone, 

* This is the third article on Chief Justice Shaw by Chief Justice Adlow. The first 


appeared in the ‘“‘Quarterly’’ for March 1957, p. 47; the second in the “Quarterly” for 
October, 1957, p. 55. 
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was passed with a view to protecting our harbors and channels from 
the hazards of grounded or wrecked vessels. In view of subsequent 
adjudications the decision in Mitchell v. Tibbetts (supra) has no 
authoritative significance. 

Two opinions of Chief Justice Shaw set at rest whatever doubts 
may have existed with respect to the territorial jurisdiction of the 
Commonwealth over the sea and its coast, shores and tidewaters. 
In Commonwealth v. Alger (7 Cush. 53) he declared that whatever 
power of dominion and regulation over the sea along our coast was 
vested in the crown prior to the revolution was ceded to the 
colonies by the treaty between the mother country and the colonies 
at the end of the War, and that “it vested in the several states, in 
their sovereign capacity, respectively, and was not transferred to 
the United States by the adoption of the constitution ...” (7 Cush. 
53, 83). In Dunham v. Lamphere (3 Gray 266) he reiterated this 
principle and further identified the limits of territorial jurisdiction 
in these words: 


“We suppose the rule to be, that these limits extend a marine 
league, or three geographical miles, from the shore; and in 
ascertaining the line of the shore this limit does not follow 
each narrow inlet or arm of the sea; but when the inlet is so 
narrow that persons and objects can be discerned across it by 
the naked eye, the line of territorial jurisdiction stretches across 
from one headland to the other of such inlet.” 


Questions of territorial jurisdiction caused little concern to the 
Shaw court. Except for the areas ceded to the general government 
by the Constitution itself, or by reason of legislative grant, the 
sovereignties with which the Federal government dealt were those 
that existed at the time of the adoption of the Constitution. What- 
ever constitutional problems beset the Shaw court derived from the 
difficulties inherent in a system that was based on a delegation of 
powers by the states to the general government that was expressed 
in most general terms. The Constitution enumerated but did not 
define the powers granted; it delineated the outlines of the judicial 
powers, but left the details to Congress. (Southern Pacific Co. v. 
Jensen, 244 U.S. 205, 227 (1917).) Between 1789 and 1830 the genius 
of Marshall and his associates had been devoted to discovering 
the basic principles on which the conflicting claims of the general 
and state governments could be based. We owe to their amazing 
talents the credit for clarifying much that in the beginning was 
involved in foggy uncertainty. But it would be absurd to assume that 
they succeeded by their efforts in clarifying a great many of the 
issues which from the very beginning have been sources of conflict 
and controversy in our national life. 

The zone of conflict involved the interaction of the rights reserved 
to the states and those asserted by the general government. It was 
not merely a matter of identifying the powers delegated by the states 
to the general government, but of ascertaining the extent to which 
the states by their alienation of power, had withdrawn from the 
exercise of similar powers. The mystery was involved in the mean- 
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ing of “exclusive” when applied to a power that had been alienated. 
Chancellor Kent divided these delegated powers into these three 
distinct groups: 

(1) Where the Constitution in express terms granted an exclu- 
sive authority to the Union; 


(2) Where it granted in one instance an authority to the Union, 
and in another prohibited the state from exercising a like authority; 
and 


(3) Where it granted an authority to the Union, to which a 
similar authority in the states would be absolutely and totally con- 
tradictory and repugnant. (Commentaries: 14th Ed. Vol. I, p. 387.) 


The distinction between the first and second of the above is merely 
nominal. It has been pointed out that of the many powers delegated 
to the national government by Art. I, Sec. 8 of the Constitution, only 
one is expressly inhibited to the states ‘and yet from the nature of 
the other powers, they are equally beyond the state jurisdiction.” 
(Justice McLean in Passenger Cases, 7 Howard 284, 392.) In 
Sturges v. Crowinshield Chief Justice Marshall observed that: 


“Whenever the terms in which a power is granted to Congress, 
or the nature of the power, require that it should be exercised 
exclusively by Congress, the subject is as completely taken from 
the state legislatures, as if they had been expressly forbidden 
to act on it.”” (4 Wheaton 122.) 


The distinction made by Chancellor Kent between powers that 
were delegated to the general government and powers that were dele- 
gated and at the same time forbidden to the states had a decided 
influence on those state tribunals which were called upon to adjudi- 
cate questions involving the conflict between the police powers of 
the states and the exercise of federal powers under the commerce 
clause. (See Passenger Cases, 7 Howard 284.) 

To Chief Justice Shaw and his associates the adjudications of the 
United States Supreme Court served little to clarify the situation 
with respect to the exact bounds which divided the powers forbidden 
to the states from those which still continued with the states. The 
power over commerce had been ruled exclusive in the full and com- 
plete sense (Gibbons v. Ogden, 9 Wheaton 1), while the power “to 
establish uniform laws on the subject of bankruptcies throughout 
the United States” was not considered sufficient, in the absence 
of positive legislation by Congress, to enjoin the exercise of a 
similar power by the states. (Sturges v. Crowinshield, 4 Wheaton 
122.) Yet both of these powers had been transferred by the states 
to the general government in the same section of the Constitution. 

There were other imponderables that challenged the ingenuity 
of the Shaw court. Granted that the conditions existed for bring- 
ing powers alienated to the general government into action, what 
attitude must the states assume with respect to the exercise of these 
powers? Could the national government call upon the states to 
assist it in the enforcement of its legislative program? Could the 
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states assist by enacting legislation designed to carry out this pro- 
gram? Or, on the other hand, was the state within its rights in 
declining to assist and even going so far as to pass legislation for- 
bidding state agencies to assist in the enforcement of national 
powers? What served to prevent a clear cut and logical determina- 
tion of these particular problems derived from the fact that Con- 
gress in the early days of the Republic had imposed a variety of 
duties on state courts and agencies without any particular regard to 
the question of constitutionality. (Warren: Federal Criminal Laws 
and State Courts—38 Harvard Law Review 545, 553-554.) Acts of 
Congress had imposed on state magistrates duties involving the 
rendition of fugitive slaves, the arrest of deserting seamen, and 
the naturalization of aliens. By the time that Chief Justice Shaw 
took his place on the bench the right of Congress to delegate these 
responsibilities to the states met serious challenge. Before the Shaw 
era was over there was a distinct taboo on the participation by the 
states in the work of the national government, and the states not 
only denied the power of Congress to impose duties upon them, but 
even denied the right to Congress to pass laws authorizing the states 
to exercise powers which had been delegated to the national govern- 
ment. (Warren: “Federal Criminal Laws and State Courts”— 
38 Harvard Law Review 545, 580-581.) A consideration of some 
of the important causes decided by the Shaw court will throw some 
light on the difficulties inherent in the problem of identifying “the 
undefined and ever shifting boundaries between the State and Na- 
tion.” (Haines: The Role of the Supreme Court in American 
Government and Politics; p. 13, 1944. University of California 
Press.) 

In Norris v. City of Boston (4 Met. 282 (1842) ) the court was 
called upon to pass on the validity of a state law (Mass. Sts. 1837, 
c. 238) which prohibited the landing of alien passengers, who ar- 
rived in any vessel in any port of the Commonwealth, until the 
master or owner paid to the regularly appointed boarding officer 
the sum of two dollars for each passenger, to be appropriated for 
the support of foreign paupers. Those who challenged the constitu- 
tionality of the law argued that it was repugnant to the commerce 
clause (Art. I, Sec. 3) which provides in part that “congress shall 
have the power to regulate commerce with foreign nations” and, 
further, that it was repugnant to Art. I, Sec. 10 of the Constitution 
which provides that “no state shall, without the consent of Con- 
gress, lay any imposts on duties on imports or exports.” 

In a thorough and elaborate opinion, Chief Justice Shaw declared 
that the law in question provided for an extension of our local system 
of poor relief within the state and was one that the legislature was 
competent to make in the exercise of the police power. This power, 
he declared, originally resided in the states, and though it might 
affect commerce, it was not transferred to the general government, 
or prohibited to the states by the constitution of the U. S. (4 Met. 
282, 292). How were we to decide whether the exercise of this 
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power by the state came in conflict with the power of the national 
government to regulate commerce? Here is the formula he pre- 
scribed: 

“In considering therefore whether it is competent for a state 
to pass any particular law, we look rather to the ends to be 
attained, than to the particular enactments by which they are 
to be reached. It cannot be inferred that the State has no au- 
thority to pass such law, from the fact, that congress have an 
affirmative grant of power, under the constitution, authorizing 
them to pass laws, which relate to the same subject, or which 
affect the same class of subjects more or less directly. But if 
the question be, whether the State can pass any law, the object 
and purpose of which is, to direct, to regulate or control any 
subject or class of subjects, the administration of which is, in 
general terms, vested in the general government, it is very clear 
that it cannot; and in this sense, the power of congress is 
exclusive. If, therefore, the object and purpose of a law be, in 
fact, to regulate commerce with foreign states, or among the 
States, the power of the United States is exclusive, and the 
State can pass no such law. And it may be further added, that 
if such be the real object of the act, as manifested by its provi- 
sions, although some other purpose may be recited in the pre- 
amble, or otherwise expressed, the real and not the expressed 
object must determine the character of the act; and if the real 
object were, to regulate commerce, it would be unconstitutional.” 
(4 Met. 282, 292-293.) 


Under what circumstances would a law the object and purpose of 
which was proper, and which involved the exercise of the police 
power of the state, be declared unconstitutional? On this he declared 
that 


“the state law will be unconstitutional or not, according as 
congress has or has not adopted and exclusively appropriated 
the same means, so that the operation of the one is inconsistent 
with, and necessarily excludes, the operation of the other.” (4 
Met. 282, 294.) 


In other words, the validity of the state law will depend not only 
on the object and purpose of the law but on the extent to which 
congress has gone to exercise its power under the constitution. The 
Norris case (supra) was appealed to the United States Supreme 
Court where the ruling of the Shaw court was reversed by a divided 
court, Chief Justice Taney being one of the dissenters. (The Pas- 
senger Cases, 7 Howard 281.) In overruling the Norris decision 
the United States Supreme Court brought to the surface a basic 
difference in approach to the controversial problem of what con- 
stituted an exclusive power. Chief Justice Shaw and his associates 
distinguished between the powers granted by the Constitution and 
the powers actually available to the United States by reason of the 
exercise of these powers by Congress. To the Shaw court the Con- 
stitution represented a vast fund of potential rights or options which 
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Congress could draw upon at will, but which until actually enlisted 
in the national program, remained with the states. In a sense the 
powers continued to be enjoyed by the states at the sufferance of 
Congress. As the policies of Congress expanded, the zone of opera- 
tion of states rights contracted and conceivably might eventually 
disappear. This view was somewhat strengthened by the opinion 
of Chancellor Kent who declared: 
“It is not the mere existence of the power, but its exercise, 
which is incompatible with the exercise of the same power by 
the states.” (Commentaries, 14th Ed. Vol. I, p. 389.) 


As early as 1824 the above theory had been assailed by Chief 
Justice Marshall in Gibbons v. Ogden (9 Wheaton 1) who disposed 
of the identical issue thus: 

“In discussing the question whether this power is still in the 
states in the case under consideration, we may dismiss from it 
whether it is surrendered by the mere grant to Congress, or is 
retained until Congress shall exercise the power. We may dis- 
miss that inquiry because it has been exercised, and the regula- 
tions which Congress deemed it proper to make are now in full 
operation. The sole question is, Can a state regulate commerce 
with foreign nations while Congress is regulating it?” (1 
Wheaton 1, 199.) 


Whether any power remained in the states upon the adoption of 
the Constitution and before Congress had passed any legislation 
on the subject of commerce was no longer any more than an academic 
question according to Marshall. The power had been exercised and 
whatever argument the states might have for asserting the right 
had thereupon disappeared. 


If the Shaw court appeared to ignore the rule laid down in Gib- 
bons v. Ogden (supra) its approach to the basic problem posed by 
Norris v. City of Boston (supra) can be explained by the ruling of 
the United States Supreme Court in City of New York v. Miln 
(11 Pet. 102, 189 (1837). In this case a New York state law was 
held constitutional by the United States Supreme Court, which re- 
quired the masters of incoming vessels, under penalty of a fine, to 
report in writing to the Mayor of New York City the name, place of 
birth, and last settlement of all passengers for New York taken on 
board by him. Subsequent to the ruling in the Passenger Cases 
(supra) the United States Supreme Court had held in Cooley v. The 
Port Wardens (12 Howard 299 (1851) ) that a state pilotage law, 
which provided that every vessel neglecting or refusing to take a 
pilot when one could be had, should pay one-half the regular pilotage 
fee to the port warden, was such a regulation of foreign or interstate 
commerce as may be enacted by the states in the absence of con- 
gressional legislation on the subject. In this case Mr. Justice Curtis 
elaborated on the concept of exclusive powers with respect to the 
regulation of commerce thus: 
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“The power to regulate commerce embraces a vast field, 
containing not only many but exceedingly various subjects quite 
unlike in their nature; some imperatively demanding a single 
uniform rule operating equally on the commerce of the United 
States in every port, and some like this subject now in ques- 
tion (pilotage laws) as imperatively demanding that diversity 
which alone can meet the necessities of navigation. Whatever 
subjects of this power are in their nature national, or admit 
only of one uniform system, or plan of regulation, may justly 
be said to be of such a nature as to require exclusive legislation 
by Congress.” (Cooley v. The Port Wardens, 12 Howard 299, 
318.) 


A court which under the Constitution was bound to follow the 
rulings of the United States Supreme Court was in no enviable 
position when confronted with an issue based on a novel factual 
situation. No one will seriously argue that the United States Su- 
preme Court had followed a consistent course in defining the powers 
under the commerce clause. The Norris case (supra) involved the 
constitutionality of a state law and the Shaw court as the highest 
tribunal of the state was reluctant to overrule the will of the legisla- 
ture by declaring its acts unconstitutional. (The Norris opinion 
was written during the year when Chief Justice Shaw had ruled 
the Personal Liberty Law of 1837 unconstitutional.) While it may 
be true that there was a great hostility to foreigners among the 
native American group in Massachusetts at the time that the law 
providing for a tax on aliens was passed, and while the court might 
have ruled that it was an act to restrict and control the admission 
of aliens, and hence unconstitutional, Chief Justice Shaw’s opinion 
provided the strongest argument in favor of the constitutionality 
of the act. He declared that: 


“the real and sole object of this law, on the part of the legis- 
lature was in good faith to carry into effect that part of the 
poor laws of the state which provides relief for every suffering 
member of the human family who is at the time within its 
limits including the foreigner, however, recently brought within 
its limits.” (4 Met. 282, 291.) 


While this opinion appears plausible, the test provided could not 
stand careful scrutiny. As was noted in the Passenger Cases: (1) 
the regulation of commerce consists in negative as well as in positive 
action; (2) the fact that the tax imposed by the state does not con- 
flict with a tax on immigrants imposed by Congress does not mean 
that Congress has not considered such a measure and decided not to 
adopt it; (3) the very nature of a federal power permits such diverse 
methods of assertion that any assertion of power by the state in the 
domain of exclusive power would constitute interference and con- 
flict with the program and policy of the national government. (7 
Howard 284, 399.) 

In effect what the Passenger Cases (supra) decided was that the 
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object and purpose of the law passed by a state will not vindicate 
or justify it, in any way, if it interferes with commerce (B. H. Lee: 
2 Harvard Law Review 267, 281), and further that a tax on all 
aliens entering a port, regardless of their destination or condition 
was a direct interference with commerce. In the Norris case Chief 
Justice Shaw had said: 


“if under color of carrying into effect any police regulation, 
the manifest object of the law were to raise a revenue on foreign 
commerce, the real and not the ostensible purposes would be re- 
garded in determining its constitutionality.” (4 Met. 282, 297.) 


To the United States Supreme Court the real purpose of the act 
under review was to raise a revenue on foreign commerce; hence 
unconstitutional. 

Art. 3, Sec. 2 of the constitution provides that the judicial power 
of the United States “shall extend to all cases of admiralty or mari- 
time jurisdiction”. In Comm. v. Peters (12 Met. 387) the Shaw 
court was called upon to determine the right of the state to prosecute 
an offense committed on a vessel in Boston harbor at a point below 
the low water mark and within the county of Suffolk. Prior to the 
adoption of the constitution, the admiralty and maritime jurisdiction 
of the courts of Great Britain, so far as it was exclusive was con- 
fined to the high seas; but within all bays, creeks, coves, basins and 
harbors lying within the body of any county, the admiralty and the 
courts of common law had concurrent jurisdiction. (12 Met. 387, 
391-392.) In the Peters case (supra) the defendant had been in- 
dicted in the United States District Court, and, after trial, acquitted. 
He was subsequently indicted in the state court where he offered 
evidence of his acquittal in the United States court in support of a 
plea in bar. His plea was overruled and, after conviction, the Shaw 
court was called upon to decide on the propriety of the court’s ruling 
on the defendant’s plea. 


In disposing of this issue Chief Justice Shaw said: 

“It may well, therefore, be conceded that under the provision 
of the Constitution of the United States, which declares that the 
judicial power ‘shall extend to all cases of admiralty and mari- 
time jurisdiction’, congress would have power to make laws for 
the punishment of all offenses committed upon tide waters, 
below the lowest ebb of the tide, and to give exclusive jurisdic- 
tion thereof to the courts of the United States; because, al- 
though such places are within the bodies of counties, still as the 
places are upon tide waters, below where the sea ebbs, and by 
means thereof communicating with the sea, they are, in a 
natural as well as a legal sense, of a maritime character, and the 
acts done thereon, and calling for the intervention of either 
civil or criminal proceedings at law, may well be deemed both 
in their own nature, and by ancient legal usage and practise, 
to be of admiralty and maritime jurisdiction. Still until Con- 
gress have exercised such power and passed such laws giving 
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exclusive jurisdiction to the courts of the United States, the 
jurisdiction of the State is not superseded.” (12 Met. 387, 
393-394. ) 


Earlier in the opinion Chief Justice Shaw had said: 


“where, by the constitution, a power is vested in the govern- 
ment of the United States over any particular subject or class 
of subjects, the constitution does not, by its own force, confer 
a power on the courts of the United States; but it vests in 
congress an authority to call such power into action, and to pass 
laws on such subjects; and such legislation may give an ex- 
clusive jurisdiction, in terms, to the courts of the United States; 
or its provisions may be of such a nature, that in their opera- 
tion they must necessarily be exclusive; in which cases, the 
authority of the State, both in its legislative and judicial func- 
tions, is necessarily superseded.” (12 Met. 387, 392.) 


What had Congress done to call into action the power to enjoy its 
admiralty and maritime jurisdiction? In 1790 it passed an act 
providing for the punishment of murder, committed “upon the high 
seas, or in any river, haven, basin or bay out of the jurisdiction of 
any particular state.” (U.S. St. 1790, C. 9, sec. 8; U. S. Stat. 1825, 
C. 276, sec. 22.) Instead of asserting its right to enjoy an exclu- 
sive jurisdiction over crimes committed below low water mark and 
within the territorial jurisdiction of any particular state, Congress 
expressly limited the scope of its legislation to areas outside the 
jurisdiction of any particular state. In sustaining the conviction of 
Peters, Chief Justice Shaw said: 


“It is true that the constitution of the United States, and the 
laws duly made under it, are of supreme authority, and are para- 
mount to those of the several States, where they are opposed to 
each other. But it is only when the laws of the United States, 
so made, are in terms, or by necessary implication, repugnant 
to those of the State, that the authority of the laws of the State 
are superseded.” (12 Met. 387, 393.) 


Not only did the Commonwealth retain its original jurisdiction, but 
the legislation passed by Congress expressly left this jurisdiction 
with the state where it had been before the Revolution. 

It should be noted that in sustaining the conviction of Peters 
(Comm. v. Peters, supra), the Shaw court did not treat its right to 
exercise jurisdiction over the offense on the theory that the criminal 
jurisdiction of the United States had been delegated to the courts 
of the Commonwealth of Massachusetts. It was rather on the theory 
that Congress had not asserted its right under the constitution to 
take control of offenses committed in the entire area covered 
by admiralty and maritime jurisdiction and had expressly reserved 
to the states the judicial power over offenses previously exercised 
by them that the commonwealth could proceed in its own right. No 
part of the criminal jurisdiction of the United States can consistently 
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with the constitution be delegated to state tribunials. (Kent’s Com- 
mentaries, 14th Ed. Vol. I, p. 397.) 

Whether Congress had a right to call upon the state courts to 
assist the Federal government in the exercise of the powers granted 
it by the Constitution was considered by the Shaw court in the case 
of Stephens, Petitioner (4 Gray, 559). The case involved the right 
of an applicant for naturalization to appear before a state court and 
qualify for citizenship, in accordance with the laws passed by Con- 
gress. The Mass. legislature had prohibited the courts, and magis- 
trates from hearing petitions for naturalization. (St. 1855, C. 28.) 
The issue provided the court with a most unusual opportunity to 
clarify the legal situation with respect to those powers with which 
State authorities were entrusted in the promotion of Congressional 
policies. In the words of Chief Justice Shaw: 

“We think that in the earlier stages of the general govern- 
ment before the line which defines the distinction between the 
jurisdiction of the United States and that of the several States 
had become as distinctly marked as it has since been, it was 
not unusual for Congress, as matter of convenience perhaps “to 
vest certain powers” in the courts and magistrates of the 
several states, not of their own constitution and appointment. 
We believe that justices of peace of the states were authorized 
to issue warrants and arrest deserting seamen, and in many 
other cases state courts and magistrates had powers conferred 
by act of congress.” (Stephens, Petitioner, 4 Gray 559, 562.) 

After conceding that what the legislature had forbidden did 
not involve any duties required of the states by the United States 
Constitution, he added: 

“The power of naturalization being vested exclusively in the 
government of the United States, congress have very properly 
provided for its exercise by the courts of the United States; and 
the superadded power by the act, giving the same jurisdiction 
to the courts of the State, is not necessary to the just rights of 
those entitled by law to the privilege of becoming citizens. 
These powers given to state courts are therefore naked powers, 
which impose no legal obligation on courts to assume and exer- 
cise them, and such exercise is not within their official duty, or 
their oath to support the constitution of the United States. 

“But whatever may be the authority of congress, to require 
the performance of duties by state courts, magistrates and of- 
ficers, not affecting the organization of the national govern- 
ment, or not expressly provided for by the Constitution (re- 
specting which there may be some doubt), it is well established 
that such courts and magistrates may, if they choose, exercise 
the powers thus conferred by congress, unless prohibited by 
state legislation. Prigg v. Pennsylvania, 16 Pet. 622.” 
(Stephens, Petitioner, 4 Gray 559, 562.) 
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Having vindicated the right of the state legislature to forbid our 
courts from dealing with naturalization petitions, under the author- 
ity of what he aptly termed “naked powers”, Chief Justice Shaw 
concluded his opinion with this gentle reminder that there were 
duties under the Constitution of the United States which could not 
be affected by state legislation: 


“We must carefully distinguish this from a class of cases 
where, under the authority vested in the general government, 
and by laws passed by congress, within the scope of their au- 
thority, duties are imposed on the state government, or on the 
governor, judges, magistrates or officers of the State. These, 
by force of the Constitution of the United States, become the 
supreme law of the land, and therefore cannot be affected by 
any state legislation. On the contrary, all state officers, being 
sworn to support the Constitution of the United States, would 
be bound to act in conformity with the laws of the United States 
thus rightfully made, if, unhappily, any conflict should arise 
between the laws of the United States and those of the Com- 
monwealth.” (Stephens, Petitioner, 4 Gray 559, 563.) 


At a time when state legislatures were passing laws to prevent the 
general government from enforcing measures designed to guarantee 
rights under the Constitution, the Shaw court was not reluctant to 
show where it stood. 


Certain powers vested in the national government by their very 
nature required the assistance of state governments. Acting under 
the constitutional power to provide for organizing, arming and dis- 
ciplining the militia Congress passed a law requiring that each and 
every free, white, able-bodied male citizen of the respective states, 
who shall be of the age of 18 years and under the age of 45 years 
except such as are specifically exempted, be enrolled in the militia. 
Among those exempted by the act were “all persons who now are or 
may hereafter be, exempted by the laws of the respective states. 
(U. S. Acts, 8 May 1792, 2 March 1803.) Governor Edward Everett 
of Massachusetts requested an opinion of the Supreme Judicial Court 
to ascertain whether the legislature had the right to exempt from 
enrollment in the militia all persons under 21 and over 30 years of 
age, by virtue of the general powers of exemption possessed by the 
states under the act of Congress regulating the militia. 

The brevity of the court’s reply reveals the broad and general 
principles on which its response was based. Particularly impres- 
sive is the court’s reaction to the suggestion that the extreme exer- 
cise of this power of exemption placed in the hands of the state 
legislature the power to annul the law of Congress. The following 
passages from the opinion of the Shaw court throws much light on 
the emphasis which Chief Justice Shaw and his associates placed on 
the elements of good faith and good will in the execution by the 
states of powers conferred by Congress: 
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“The act conferring this power is unlimited in its terms; it 
exempts all persons who may be hereafter exempted by the laws 
of the respective States. And we are not aware of anything in 
the letter or spirit, in the policy and purposes, or the language 
and provisions of this act, which implies any limitation upon it, 
by implication. If it be said that this cannot be the true con- 
struction, because it would enable the State legislature to 
reduce the enrolled militia to so small a number as virtually to 
annul the law of Congress, and abolish the militia, the answer 
is, that such a course of legislation would be a plain fraud 
upon the law, which is not to be presumed, and no argument 
against the existence of a power in the government, either of 
the State or of the United States, can properly be drawn from 
the possibility of its being abused. Besides, it is apparent from 
the whole frame and spirit of this act of Congress, that it was 
intended to depend upon State legislation to carry it into prac- 
tical operation; and in fact, if the State governments should 
neglect or refuse to pass the necessary laws, or should exercise 
many of the powers unquestionably vested in them by it, with 
a view to defeat its operation, it could not be carried into effect. 
But is is equally apparent, that trust and confidence were re- 
posed in the State governments, to do that part of the duty in- 
cumbent on them, and that congress relied upon the fidelity and 
patriotism of the State governments to cooperate with them, 
sincerely and earnestly, in promoting the great purpose of the 
act, that of more effectually providing for the national defence, 
by establishing a uniform militia. There is, therefore, no 
ground to infer that a power conferred upon the State govern- 
ments in terms, was limited or restrained by implication. This 
is the construction which we think must be given to the act of 
congress as it is, an act which has been in force almost fifty 
years.” (Opinion of the Justices, 22 Pick. 571, 576.) 


What is particularly significant about this opinion of the jus- 
tices is that after advising that the legislature could rightfully ex- 
empt a substantial group from militia duty it reminded them that: 


“the whole power is with the general government, and if Con- 
gress shall find, from the course of State legislation, from the 
altered condition of the United States during this long period, 
or from any other circumstances, that the existing laws require 
modification and amendment, it is in their power to make such 
amendment, and to designate and define the powers of the State 
governments on this subject, in such manner as the good of the 
whole country shall, in their judgment, require.” (Opinion of 
the Justices, supra.) 


This pattern is evident in all the adjudications of the Shaw court 
involving the interaction of state and federal powers. In construing 
acts of Congress it always took the trouble to suggest that a vast 
reserve of powers under the Constitution was available to the 
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general government to correct such shortcomings as the legislation 
under review revealed. If the Shaw court construed the congres- 
sional acts strictly, it was frank enough to admit that its rulings 
had only temporary implications. 

In Comm. v. Downes (24 Pick. 227, 230) the court provided an 
excellent example of its adherence to strict legal principles in con- 
struing acts of congress designed to carry into effect its powers 
under the constitution. At issue in this cause was whether a minor 
who had enlisted in the Navy without the consent of his legal 
guardian could be compelled to remain in the service against the 
claim of such guardian to have him restored to his custody. 

Conceding that Congress had legalized the employment of boys in 
the Navy, the court held that a contract made by a minor, if sanc- 
tioned by the consent of those whom the laws of nature and society 
have appointed to act for him, would be legal. Further, the court 
held that the law does not expressly authorize the enlistment of boys 
without the consent of their parents or guardians; nor does it 
authorize it by any necessary or natural implication. Furthermore, 
the court suggested that the law being expressed in general terms 
can be carried out without interfering with the established rights of 
parents or guardians. 


The court had little difficulty with the question in issue, but the 
following excerpt from the opinion of Chief Justice Shaw sheds 
some light on the earthy and wholesome approach of this distin- 
guished jurist to a cause in which the United States stood on one 
side and the father of a minor on the other: 


“This right of the father or guardian to have the custody of 
the minor child, and under this general authority, the right to 
control and regulate his education, his employment, his place of 
residence and occupation, is a most important and valuable one, 
a right essential to the maintenance of parental authority, and 
one on which the advancement of good education and the pro- 
motion of social order and good government do very greatly 
depend. The mild but firm and steady discipline of a well regu- 
lated family, is probably the most effectual training, for making 
good citizens, fitted for all the exigencies of a free and en- 
lightened government. If, at the sound of the drum and fife, 
and the display of the flag of the recruiting officer, all the boys 
of a city or village, of whatever age, could quit the parental 
roof, and, without the consent, and against the remonstrances 
of their parents and guardians, could enlist for the navy and 
march off, and such a proceeding were sanctioned by law in a 
time of peace, or when no extraordinary exigency exists, it 
would lead to a state of society very much like anarchy.” (Comm. 
v. Downes, 24 Pick. 227, 230.) 


Notwithstanding the vindication of the rights of the father, Chief 
Justice Shaw did not forget to include in his opinion a reminder 
that: 
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“Whenever Congress, in the execution of this power, shall 
perceive an exigency so great as to warrant extraordinary and 
unusual means for recruiting the navy, of which they in their 
wisdom are to judge, they will do it in terms which shall admit 
of no doubt, that is, by direct words or necessary implication.” 
(Comm, v. Downes, 24 Pick. 227, 230.) 


In Comm. v. Blodgett, et al. (12 Met. 56) the Shaw court was 
called upon to consider the rights of Rhode Island militiamen to 
cross the Massachusetts boundary and carry away certain insurgent 
citizens of Rhode Island who had fled into Massachusetts. The 
Rhode Island militiamen had been indicted and convicted of the 
offense of forcibly detaining and carrying the fugitives out of the 
state against their will. By 1846 when the issue was argued before 
the Supreme Judicial Court the Dorr Rebellion from which this 
incident arose in 1842 had long been concluded. To further deprive 
the cause of serious import the Governor of Rhode Island had dis- 
avowed the acts of the militiamen responsible for the abduction. 


At the trial the defendants relied on the fact that as militiamen 
they were acting under orders of their military superiors and as 
such were not amenable to the criminal laws of the Commonwealth 
of Massachusetts. When the question was raised before the Su- 
preme Judicial Court, Chief Justice Shaw overruled the contention 
of the defendants in these words: 


“The authority of the commanding or other military officers 
is prima facie limited to the defence of the territory and terri- 
torial rights of the State appointing them, and must stand so 
limited, unless it is shown that an authority was specially 
vested in them by the state, to enter the territory of another 
state. In the present case, if the act itself was equivocal, it was 
put beyond doubt, by the answer and denial of the Governor 
of Rhode Island, that the act was not authorized or adopted as 
the act of the state.” (12 Met. 56, 90-91.) 


In a constitutional sense the Blodgett case went far toward vin- 
dicating the territorial integrity of the respective states. While the 
question which it resolved was essentially one of criminal law, the 
matter relied on by the defense gave the Shaw court an opportunity 
to consider the rights of the states with respect to waging war. 
Chief Justice Shaw observed that: 


“The constitution of the United States is to be taken as a 
whole; and whilst it restrains the States from making war and 
peace, and exercising powers incidental thereto, it assumes that 
the general government will do its duty, and effectually secure 
to each State that immunity from all violence, foreign and 
domestic, which was the obvious consideration for the sur- 
render of these great powers. It is useless to speculate upon 
the contingency, as to what would be the rights of the States in 
case the general government should fail to afford that protection 
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to States which the constitution guarantees to them. Such a 

state of things is not to be supposed.” (12 Met. 56, 82.) 
However, he recognized that the eventuality might arise which would 
compel a state to resort to measures in its own defense and he sug- 
gested that: 

“The constitution of the United States still recognizes that 
qualified sovereignty of a State, so far as to raise military 
forces for their own protection and defence, against both for- 
eign invasion and domestic insurrection. The first security of a 
State against violence is to be sought in the duty imposed on 
the United States government, to take order in that respect. 
If, for any cause and by any means, imperious necessity or 
otherwise, that fails, and the State in which insurrection arises 
is left to take care of its own defence, it may be a grave ques- 
tion, whether such State would not be remitted to its natural 
and original rights of sovereignty, with its recognized incidents, 
to the extent necessary to meet that exigency.” (12 Met. 56, 82.) 


These observations were hardly pertinent to the issues before the 
court, but they served to reveal the court’s faith in the ability of the 
national government to protect each state against invasion and 
against domestic violence. 

Perhaps the most controversial issue before the courts of the Shaw 
era concerned slavery. Not all the causes heard involved slaves who 
had escaped into the Commonwealth. There were occasions when 
slaves were brought into the Commonwealth by their masters. 
Such of them as desired their liberty were able to obtain it. (Comm. 
v. Fitzgerald, 7 Law Reporter, 379.) It is interesting to note that 
there were slaves brought into Massachusetts by their masters, who 
refused to demand their liberty while here and voluntarily returned 
to the slave states whence they had come. (Linda v. Hudson, 
1 Cush. 385.) 

No serious doubts were entertained by the Shaw court with re- 
spect to the rights of the slaves involved in the causes argued before 
them. A slave voluntarily brought by its master into the Common- 
wealth could have his liberty. A slave who had escaped from servi- 
tude in a slave state could not. This position of the court accorded 
with Art. 2, Sec. 4 of the Constitution which provided that: 

“No person held to service or labor in one state under the 
laws thereof, escaping into another, shall in consequence of 
any law therein, be discharged from such service or labor, but 
shall be delivered up on claim of the person to whom such labor 
or service may be due.” 


Notwithstanding the clear and unequivocal language of this con- 
stitutional provision, a substantial portion of the population of the 
Commonwealth called upon the court to ignore the law whenever 
the issue came before it. In refusing to yield to popular clamor, the 
Shaw court revealed its courageous dedication to the cause of consti- 
tutionalism. At the same time it used the opportunities provided by 

















LEMUEL SHAW AND THE FEDERAL UNION 105 


these occasions to remind the public of its great interest in the 
preservation of the Federal Union. 

In 1833 the court was called upon to consider a writ of habeas 
corpus filed on behalf of a colored female child named Med, of New 
Orleans. The child had been brought into Massachusetts by the 
wife of her owner. (Comm. v. Aves, 18 Pick. 193.) At the hearing 
before the full court eminent counsel appeared for the master and 
counsel for the Commonwealth argued for the child whose liberty 
was in issue. (B. R. Curtis and Charles P. Curtis for the respond- 
ent: Ellis G. Loring and Rufus Choate for the Commonwealth.) The 
opinion in the case was written by Chief Justice Shaw with his 
characteristic thoroughness. 

Let us note a few of the observations which highlight this thor- 
ough and logical treatment of an issue which was being violently 
agitated throughout the country: 


“That by the general and now well established law of this 
Commonwealth, bond slavery cannot exist, because it is con- 
trary to natural right, and repugnant to numerous provisions of 
the constitution and laws, designed to secure the liberty and 
personal rights of all persons within its limits and entitled to 
the protection of the laws. 

That though by the laws of a foreign state, meaning by ‘for- 
eign’, in this connection, a state governed by its own laws, and 
between which and our own there is no dependence one upon 
the other, but which in this respect are as independent as for- 
eign states, a person may acquire a property in a slave, such ac- 
quisition, being contrary to the fundamental laws of this State, 
such general right of property cannot be exercised or recognized 
here. That as a general rule, all persons coming within the 
limits of a state, become subject to all its municipal laws, civil 
and criminal, and entitled to the privileges which those laws 
confer; that this rule applies as well to blacks as whites, except 
in the case of fugitives, to be afterwards considered; that if 
such persons have been slaves, they become free, not so much 
because any alteration is made in their status, or condition, as 
because there is no law which will warrant, but there are laws, 
if they choose to avail themselves of them, which prohibit, 
their forcible detention or forcible removal.” (18 Pick. 193, 
217.) 


Later in the opinion he considered the bearing on this issue of 
Art. 4, Sec. 2 of the constitution which provided that no person held 
to service or labor in one state under the laws thereof, escaping into 
another, shall in consequence of any law or regulation therein, be 
discharged from such service or labor, but shall be delivered up on 
claim of the party to whom such service or labor may be due. These 
are his words: 


“In regard to these provisions, the Court are of the opinion, 
that as by the general law of this Commonwealth, slavery can- 














104 MASSACHUSETTS LAW QUARTERLY 


to States which the constitution guarantees to them. Such a 

state of things is not to be supposed.” (12 Met. 56, 82.) 
However, he recognized that the eventuality might arise which would 
compel a state to resort to measures in its own defense and he sug- 
gested that: 

“The constitution of the United States still recognizes that 
qualified sovereignty of a State, so far as to raise military 
forces for their own protection and defence, against both for- 
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the United States government, to take order in that respect. 
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is left to take care of its own defence, it may be a grave ques- 
tion, whether such State would not be remitted to its natural 
and original rights of sovereignty, with its recognized incidents, 
to the extent necessary to meet that exigency.” (12 Met. 56, 82.) 


These observations were hardly pertinent to the issues before the 
court, but they served to reveal the court’s faith in the ability of the 
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Perhaps the most controversial issue before the courts of the Shaw 
era concerned slavery. Not all the causes heard involved slaves who 
had escaped into the Commonwealth. There were occasions when 
slaves were brought into the Commonwealth by their masters. 
Such of them as desired their liberty were able to obtain it. (Comm. 
v. Fitzgerald, 7 Law Reporter, 379.) It is interesting to note that 
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refused to demand their liberty while here and voluntarily returned 
to the slave states whence they had come. (Linda v. Hudson, 
1 Cush. 385.) 

No serious doubts were entertained by the Shaw court with re- 
spect to the rights of the slaves involved in the causes argued before 
them. A slave voluntarily brought by its master into the Common- 
wealth could have his liberty. A slave who had escaped from servi- 
tude in a slave state could not. This position of the court accorded 
with Art. 2, Sec. 4 of the Constitution which provided that: 


“No person held to service or labor in one state under the 
laws thereof, escaping into another, shall in consequence of 
any law therein, be discharged from such service or labor, but 
shall be delivered up on claim of the person to whom such labor 
or service may be due.” 


Notwithstanding the clear and unequivocal language of this con- 
stitutional provision, a substantial portion of the population of the 
Commonwealth called upon the court to ignore the law whenever 
the issue came before it. In refusing to yield to popular clamor, the 
Shaw court revealed its courageous dedication to the cause of consti- 
tutionalism. At the same time it used the opportunities provided by 
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these occasions to remind the public of its great interest in the 
preservation of the Federal Union. 

In 1833 the court was called upon to consider a writ of habeas 
corpus filed on behalf of a colored female child named Med, of New 
Orleans. The child had been brought into Massachusetts by the 
wife of her owner. (Comm. v. Aves, 18 Pick. 193.) At the hearing 
before the full court eminent counsel appeared for the master and 
counsel for the Commonwealth argued for the child whose liberty 
was in issue. (B. R. Curtis and Charles P. Curtis for the respond- 
ent: Ellis G. Loring and Rufus Choate for the Commonwealth.) The 
opinion in the case was written by Chief Justice Shaw with his 
characteristic thoroughness. 

Let us note a few of the observations which highlight this thor- 
ough and logical treatment of an issue which was being violently 
agitated throughout the country: 


“That by the general and now well established law of this 
Commonwealth, bond slavery cannot exist, because it is con- 
trary to natural right, and repugnant to numerous provisions of 
the constitution and laws, designed to secure the liberty and 
personal rights of all persons within its limits and entitled to 
the protection of the laws. 

That though by the laws of a foreign state, meaning by ‘for- 
eign’, in this connection, a state governed by its own laws, and 
between which and our own there is no dependence one upon 
the other, but which in this respect are as independent as for- 
eign states, a person may acquire a property in a slave, such ac- 
quisition, being contrary to the fundamental laws of this State, 
such general right of property cannot be exercised or recognized 
here. That as a general rule, all persons coming within the 
limits of a state, become subject to all its municipal laws, civil 
and criminal, and entitled to the privileges which those laws 
confer; that this rule applies as well to blacks as whites, except 
in the case of fugitives, to be afterwards considered; that if 
such persons have been slaves, they become free, not so much 
because any alteration is made in their status, or condition, as 
because there is no law which will warrant, but there are laws, 
if they choose to avail themselves of them, which prohibit, 
their forcible detention or forcible removal.” (18 Pick. 193, 
217.) 


Later in the opinion he considered the bearing on this issue of 
Art. 4, Sec. 2 of the constitution which provided that no person held 
to service or labor in one state under the laws thereof, escaping into 
another, shall in consequence of any law or regulation therein, be 
discharged from such service or labor, but shall be delivered up on 
claim of the party to whom such service or labor may be due. These 
are his words: 


“In regard to these provisions, the Court are of the opinion, 
that as by the general law of this Commonwealth, slavery can- 
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not exist and the rights and powers of slave owners cannot be 
exercised therein the effect of this provision in the constitution 
and laws of the United States, is to limit and restrain the oper- 
ation of this general rule, so far as it is done by the plain mean- 
ing and obvious intent and import of the language used, and no 
further. The constitution and law manifestly refer to the case 
of a slave escaping from a State where he owes service or labor, 
into another State or Territory. He is termed a fugitive from 
labor; the proof to be made is, that he owed service or labor, 
under the laws of the State or Territory from which he fled, 
and the authority is given to remove such fugitive to the State 
from which he fled. This language can, by no reasonable con- 
struction, be applied to the case of a slave who has not fled from 
the State, but who has been brought into the State by his mas- 
ter.” (18 Pick. 193, 219.) 


In limiting the rights of owners of slaves to remove them from 
the Commonwealth to such only as have escaped from servitude, 
Chief Justice Shaw took occasion to answer the contentions of what 
he termed “overzealous philanthropists” with respect to the claim 
that Art. 4, Sec. 2 of the constitution was “of no binding force or 
validity, because it was a stipulation contrary to natural right” (18 
Pick. 193, 220). Pointing out that slavery was not contrary to the 
law of nations, and was a proper subject of treaties among sovereign 
and independent powers, he continues: 

“Now the constitution of the United States partakes both of 
the nature of a treaty and of a form of government. It regards 
the States, to a certain extent, as sovereign and independent 
communities, with full power to make their own laws and regu- 
late their own domestic policy, and fixes the terms upon which 
their intercourse with each other shall be conducted. In respect 
to foreign relations, it regards the people of the States as one 
community, and constitutes a form of government for them. It 
is well known that when this constitution was formed, some of 
the States permitted slavery and the slave-trade, and considered 
them highly essential to their interest, and that some other 
States had abolished slavery within their own limits, and from 
the principles deduced and policy avowed by them, might be 
presumed to desire to extend such abolition further. It was 
therefore manifestly the intent and the object of one party to 
this compact to enlarge, extend and secure, as far as possible, 
the rights and powers of the owners of slaves, within their own 
limits, as well as in other States, and of the other party to limit 
and restrain them. Under these circumstances the clause in 
question was agreed on and introduced into the constitution; 
and as it was well considered, as it was intended to secure fu- 
ture peace and harmony, and to fix as precisely as language 
could do it, the limit to which the rights of one party should 
be exercised within the territory of the other, it is to be pre- 
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sumed that they selected terms intended to express their exact 
and their whole meaning; and it would be a departure from the 
purpose and spirit of the compact to put any other construction 
upon it, than that to be derived from the plain and natural 
import of the language used. Besides, this construction of the 
provision in the constitution, gives to it a latitude sufficient to 
afford effectual security to the owners of slaves. The States 
have a plenary power to make all laws necessary for the regula- 
tion of slavery and the rights of slave owners, whilst the slaves 
remain within their territorial limits; and it is only when they 
escape, without the consent of their owners, into other States, 
that they require the aid of other States, to enable them to 
regain their dominion over the fugitives.” (18 Pick. 193, 
220-221. ) 


What the court said in effect was that in the interest of the preserva- 
tion of peace and harmony among the states they entered into a 
treaty or compact wherein it was agreed that the rights of owners of 
slaves who had fled, and of such slaves only, should be recognized 
under our constitution and returned to their owners. In other words, 
though slavery is abhorent and immoral in the eyes of Massachu- 
setts, a rule of positive law, embodied in our constitution requires 
that we recognize it so far as slaves who have escaped from their 
masters are concerned. 


Having thoroughly probed the issue the court concluded that: 

“The constitution and laws of the United States, then, are 
confined to cases of slaves escaping from other States and com- 
ing within the limits of this State without the consent and 
against the will of their masters, and cannot by any sound con- 
struction extend to a case where the slave does not escape and 
does not come within the limits of this State against the will 
of the master, but by his own act and permission. The provi- 
sion is to be construed according to its plain terms and import, 
and cannot be extended beyond this, and where the case is not 
that of an escape, the general rule shall have its effect. It is 
upon these grounds we are of opinion, that an owner of a slave 
in another State where slavery is warranted by law, voluntarily 
bringing such slave into this State, has no authority to detain 
him against his will, or to carry him out of the State against 
his consent, for the purpose of being held in slavery.” (18 Pick. 
193, 224.) 


In 1837 the Massachusetts legislature enacted a so-called Personal 
Liberty Law which purported to guarantee to slaves apprehended 
in Massachusetts a right to have a jury pass on all questions involv- 
ing their freedom. In 1842 a petition in behalf of a fugitive slave 
named Latimer was presented to Chief Justice Shaw in which the 
right was demanded to have a jury pass on the merits of his case. 
He denied this petition for a habeas corpus writ on the ground that 
the state act of 1837 conflicted with the constitutional provision for 
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the return of fugitive slaves. (Comm. v. Coolidge, 5 Law Reporter 
482: Levy; The Law of the Commonwealth and Chief Justice Shaw, 
p. 268.) 

A cause stemming directly from the agitations over the rendition 
of Latimer was argued before the Supreme Judicial Court in 1843 
(Comm. v. Tracy, et al., 5 Met. 536), when the court was called upon 
to consider the validity of a state law providing for the arrest and 
detention of fugitives from justice. (Rev. St. C. 142, sec. 8.) The 
defendants had been indicted, tried and convicted for committing 
an assault on one Jonas Stratton, a constable of the City of Boston, 
while said Stratton had in his custody the aforementioned Latimer 
whom he had arrested under authority of a warrant issued to him 
by the police court of Boston. Latimer had been charged in the 
police court in Boston with being a fugitive from justice by reason 
of a larceny committed by him in the State of Virginia. At the time 
of the assault on Stratton he had Latimer in his custody by authority 
of the warrant so issued. What served to complicate the issue be- 
fore the court was the further fact that at the time of the assault 
upon Stratton, he was the designated agent of James B. Gray of 
Norfolk, Virginia, and, as such agent, was attempting to secure the 
return of Latimer to Virginia as a fugitive from labor and service. 
However, the court disregarded this latter fact by reason of the 
particulars in the indictment which declared that the assault was 
committed upon Stratton while serving a warrant issued by the 
police court. 

The defendants contended that the statute authorizing the arrest 
of fugitives from justice (Rev. Sts. C. 142, Sec. 7-11) was unconsti- 
tutional and void, because the sole purpose of said statute “is to aid 
in carrying into effect a duty devolving upon the citizens of the 
State, by the constitutions of the United States, under which Con- 
gress have legislated by the act of 1793; and as the authority of the 
government of the United States is paramount and exclusive, all 
state laws designed to promote the same object are void.” (5 Met. 
536, 547.) 

In urging this objection to the validity of the statute on which 
the warrant was based the defendants relied on the decision of the 
U. S. Supreme Court in Prigg v. Commonwealth of Pennsylvania, 
(16 Pet. 539) in which opinion it was intimated that all state laws 
on the subject of fugitives from justice were void because “by the 
constitution of the United States, jurisdiction over the whole sub- 
ject is vested in the government of the United States ... and there- 
fore that all state laws on the subject must be void.” (5 Met. 536, 
547.) Actually the decision in the Prigg case dealt with the validity 
of a Pennsylvania law concerning fugitive slaves, and the majority 
of the court which decided the Prigg case were careful to limit 
the scope of their decision to those state laws the exclusive purpose 
of which was, to impede or assist, or otherwise control masters in 
reclaiming their slaves. 

In disposing of the constitutional issue, the Shaw court in- 
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geniously avoided the perplexities posed by the Prigg decision 
by ignoring the notorious facts on which the entire issue was based, 
and treating the question as one arising on a complaint against a 
fugitive from justice, against whom no requisition for extradition 
had as yet been lodged. In the opinion of the court the law authoriz- 
ing the arrest of Latimer as a fugitive was not passed for the sole 
purpose of discharging an important duty to another state as re- 
quired by the constitution and laws of the United States, but “was a 
good and wise law, and one which the legislature are competent to 
make and enforce independently of their constitutional obligation 
to surrender such person to other states.” (5 Met. 536, 550.) Let 
us consider the language of the Chief Justice in sustaining the law: 
“It is competent for any State to make all such laws, as in 
the judgment of the legislature may be necessary to secure the 
peace, and promote good order, within its borders. The provi- 
sions in question are primarily intended, no doubt, to aid in the 
discharge of the important duty due to other States, of sur- 
rendering fugitives from justice, by taking precautionary 
measures to secure their persons. But we think it manifest, 
that this is not the sole object. The persons described are 
those who have recently committed known crimes in adjoining 
States and fled into this. Being liable to be demanded and sur- 
rendered as fugitives from justice, may be considered as de- 
scriptio personarum; and it significantly describes a class of 
persons dangerous to the security and peace of our own com- 
munity. Their presence is likely to cause disturbances. A 
wise government, bound to maintain peace and good order 
within its territories, and authorized to exercise a salutary 
vigilance and restraint over all persons within its jurisdiction, 
may well provide for arresting such persons, and subjecting 
them to a judicial examination, and requiring them to give 
bail for their appearance and good behavior, or be imprisoned, 
if they be found to have committed capital offences in other 
States, until due inquiry can be made, and all persons injured 
by them have an opportunity to institute such proceedings, 
criminal or civil, as justice may require. A government is not 
bound to wait till its own laws are violated. Reasonable ap- 
prehension of danger is sufficient to justify a preliminary in- 
terposition to prevent it. It is analogous to the case of persons, 
who by their language or conduct have shown themselves 
dangerous; they may be secured by bail, or by actual imprison- 
ment, to prevent mischief.” 
In 1851, the Shaw court had occasions to consider a petition for 
a writ of habeas corpus involving the rights of a fugitive slave. 
(Thomas Sim’s Case, 7 Cush. 285.) The petition was presented on 
behalf of Thomas Sims who had been arrested on a warrant issued 
by a United States Commissioner acting under authority of an act 
of Congress (U. S. St. 1850, C. 60), concerning the rendition of 
fugitive slaves. At the time of the hearing of the petition Sims 
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was in the custody of the United States Marshal and the court 
limited the hearing to the question whether there was probable 
cause for granting the writ. The petitioner based his claim for a 
writ on the grounds that the laws passed by Congress to assure the 
return of fugitive slaves (Act of 1793, C. 71 U.S. St. at Large 302 
and Act of 1850 C. 60, 9 U. S. St. at Large, 462) were unconstitu- 
tional and void in that they conferred authority on persons other 
than judicial officers to summarily order the return of fugitive 
slaves to their masters. By the act of 1793 the authority of issuing 
a warrant to arrest a fugitive from labor, of inquiring into the fact 
both of owing labor and of having escaped, and of granting a certifi- 
cate, was conferred on justices of the peace appointed for a term 
of years by the state government or on the magistrates of cities and 
towns corporate. By the act of 1850 the same powers were con- 
ferred on commissioners appointed by the United States Circuit 
Courts. 

In the Tracy case (supra) the defendants denied the constitu- 
tionality of measures passed by the state to facilitate the return of 
fugitives. In the Sims case the right of Congress to pass the 1850 
Act was challenged. What was happening was simply that the 
Abolitionists and their sympathizers were enlisting every pretext to 
scuttle the machinery set up by Congress to give effect to the provi- 
sion in the Constitution which assured to the slave states the return 
of runaway slaves. 

For Chief Justice Shaw and his associates the strategy em- 
ployed by the Abolitionists provided a challenge which no amount 
of ingenuity could circumvent. Regardless of how the members 
of the court felt about slavery, the rights of the persons concerned 
in these petitions were governed by laws which had been clearly 
defined. For the judicial mind they posed no problem whatever. 
For humane and sympathetic men who treasured the good opinion 
of the public they were offered the alternative of violating their 
sworn oath to abide by the Constitution or else to suffer the derision 
and scorn of that fanatic portion of the public which had made the 
cause of abolition a religion. What provided the court with a 
further cause of embarrassment was the notorious fact that no fugi- 
tive slave had ever been returned to the South from Massachusetts 
up to the time of the Sims’ petition. 

Our contemporaries who have viewed at long range the efforts 
to obstruct the program of integration in the schools at Little Rock, 
Arkansas, can appreciate the reaction of the American public to the 
situation in Boston during the Abolitionist era. (See Levy: The 
Law of the Commonwealth and Chief Justice Shaw; Harvard Uni- 
versity Press, Chap. 6.) The case of Sims, Petitioner (supra), pro- 
vided the first opportunity for any American court to pass on the 
constitutionality of the Fugitive Slave Act of 1850. In ruling that 
the act was constitutional, and dismissing the petition, the court 
met the objection that the act was unconstitutional by pointing to 
the act of Congress which had been in effect since 1793 and the 
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constitutionality of which had never been doubted. As for the ob- 
jection that the United States Commissioner, invested by the 1850 
law with the power to order the return of a fugitive slave, was not 
a judicial officer, the court pointed out that the 1793 act had em- 
powered justices of the peace and local magistrates to do the same 
thing, and that their public character differed in no way from that 
of the commissioners. Actually the Abolitionists were attempting 
to defeat the law by relying on technicalities. For the Shaw court 
the issue involved the honor of the Commonwealth. Art. 2, Sec. 4 
of the Constitution represented the price which the free states had 
to pay if they were to enjoy the advantages of a national govern- 
ment. No one can read the opinion in the Sims case without feeling 
that Chief Justice Shaw was trying to reach the conscience of the 
Commonwealth. In his view the constitution was a solemn compact, 
and as parties to the compact, the people of Massachusetts were under 
a moral and legal duty to abide by its terms. When one reads this 
opinion he is impressed by the few precedents cited by the court in 
support of its rulings. What one finds instead is a resumé of the 
political, economic and social history of the United States from the 
period immediately preceding the adoption of the Constitution down 
to the time of the adjudication. Not only was a conformity to the 
terms of the Constitution a matter of honor in the opinion of Chief 
Justice Shaw; he was convinced that the future happiness of the 
people of the United States was inextricably involved in the preser- 
vation of the Union. As one who personally loathed slavery he could 
not call it a perfect arrangement, but he did not hesitate to urge 
adherence to it because it was the best arrangement which the cir- 
cumstances permitted. 

Chief Justice Shaw was a Federalist in the traditional sense. 
He believed in the Union and saw in its preservation the safety of 
the people and of the country. Like his noted contemporary and 
friend, Webster, he viewed the Constitution as a solemn pact which 
had been worked out by men with conflicting interests but with a 
common desire to promote harmony and well-being. To him the 
success of the venture depended entirely on adherence to the terms 
of this pact. It was his unhappy lot to preside over the Massachu- 
setts court in turbulent times, but it was the good fortune of the 
Commonwealth and of the United States that ’midst all the agita- 
tions of our pre-civil war era he was able to exert the powerful 
influence which his character and talents permitted in the interest 
of government under law. 
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AN INDEX TO THE MEMORIALS OF THE JUSTICES 
OF THE SUPREME JUDICIAL COURT AND OTHER 
MATERIAL IN THE MASSACHUSETTS REPORTS 


By EDWARD J. BANDER AND FRANCIS J. BOUSQUET 


(A Timely Index in Connection with “Law Day.” Ed.) 


A court “is the lengthened shadow of many men.”! The Memorials 
to the justices of the Massachusetts Supreme Judicial Court in the 
Massachusetts Reports, bear testimony to that effect. These word 
portraits are more than mere respectful utterances; they are, in 
fact, the history of a venerated court told through its faithful 
servants. 


By tracing the lives of the justices we learn new respect for the 
court. The oft heard remark that judges are lawyers who knew a 
governor is the “wit of cynicism” which these pages disprove. A 
glimpse at the lives of these men show a high standing in college, 
successful years of practice, distinguishing talents in scholarship, 
statesmanship and legislation, impeccable careers as well as faith 
in Supreme guidance. It is no idle compliment that Federal Dis- 
trict Court Judge Wyzanski paid our court when he wrote, “The 
eminence of the Massachusetts Supreme Judicial Court, an eminence 
not surpassed by any American tribunal, is in large measure due to 
its steadiness, learning and understanding of the durable values 
long prized in this community. . . . Principles are announced and 
adhered to in broad magisterial terms.’’? 


It is singular that the sole remaining monument to many of our 
Justices is in these Memorials. As Attorney General Hosea Knowl- 
ton suggested in 163 Mass. 597, the custom probably arose because 
members of the bar feel the loss to the community of a judge more 
than others. “The standards of the layman are not always ac- 
curate.” Justice Holmes once said, “The glory of lawyers, like that 
of men of science, is more corporate than individual.’* This is even 
more true of judges for great doctrines of the law, aside from 
worthy bon mots that are identifiable to the originator, are often 
the compound of minds working through the ages. The judge is 
often the catalyst setting in motion a standard of conduct more 
durable than the monuments erected to those whose individual ac- 
complishments more readily catch the public appreciation. 


These Memorials remove the corporate veil from these judges. 
We not only learn about their background and their accomplishments 


1 Chief Justice Fred T. Field in “Observance of the 250th Anniversary of the Supreme 
Judicial Court,” 312 Mass. 746. 


2 Pomerantz v. Clark, 101 F. Supp. 341 at 346. 
3 Speeches, Little, Brown, 1934, p. 46. 


























INDEX 113 


prior to their appointment, but we gain insight into their decision 
making. We learn that a slight specialization creeps into their work 
in that one will mold probate law, another workman’s compensa- 
tion, etc. We read an evaluation of their work by leaders of the bar. 
What were their best opinions, what vistas they opened up; as well 
as such details as how many opinions they wrote and how long they 
served. These biographies should be read by all aspiring young 
lawyers for the example they set, for the learning they contain and 
for the heights they offer to those who would scale mountains. 


Procedurally, the Memorials consist of an introductory speech by 
the Attorney General. Then follow attorneys, whose names recall 
the glory of our Massachusetts bar (which suggests the great re- 
gret that Rufus Choate, neither in his capacity as Attorney Gen- 
eral nor as the leading member of the Massachusetts Bar is ever 
recorded as having spoken in one of these proceedings‘), finally the 
Chief Justice responds and after his talk grants the motion that the 
Memorials become a part of our court records. 


From a literary point of view, it must be admitted, the material 
is uneven. Some of Holmes’ most majestic (and sceptical) prose is 
here, others offer mere saccharin orations. Much duplication of 
material is found in some of the Memorials. One or two orators 
find it compulsory to run a phrase into a paragraph; on the other 
hand one of the judges is referred to as being “stout of stature” 
which has a poetic conciseness about it. 


Student, lawyer and layman can certainly benefit by browsing in 
these Memorials. They are a factual survey of our law through 
the eyes of its oracles. If we are to maintain our lofty legal stand- 
ards we must keep in mind that they are the gradual product of 
dedicated, informed and human minds. 


THE INDEX 


The following index lists (1) Memorials to the Justices of the 
Supreme Judicial Court, (2) material in the Supplements of the 
MASSACHUSETTS REPORTS of interest to members of the bar. 


This list supplements Dr. Wire’s index published in Volume X, No. 
3 p. 68 of this Quarterly. For further information on the Justices see 
statistical summary in Supplement No. 2 to Volume XV, No. 4 by 
Hon. Henry T. Lummus. 


4 But he paid one of the greatest tributes to a great judge in two lines quoted by 
Claude Fuess in his ‘“‘Rufus Choate, the Wizard of the Law.” 

“When in a famous trial, one of his junior Counsel was rising to contest what seemed 
to him an unfair ruling by Chief Justice Shaw, Choate drew him back saying “Let 
it go. Sit down. Life, liberty and property are always safe in his hands.”’ (See 13 
M.L.Q. No. 5, May 1928 at p. 101).—Ed 
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TREASURER’S REPORT (SUMMARY) 


In summary, the financial picture as of June 1, 1958, was as 
follows: 


Cash in checking account 
Cash on deposit in savings accounts ......... 


Investments: 
Nutter Fund (savings bonds) 
Nutter Fund (interest on bonds) 
Law Society Scholarship Fund (value of in- 
vestment in Eaton & Howard and Boston 
Fund shares) 13,628.57 


This represents an increase of $5,000 in funds on deposit in sav- 
ings accounts and an increase of over $1,222.89 in value of Law So- 
ciety Scholarship Funds between June 1, 1957 and June 1, 1958. 

In addition to the above, the comparative figures show that the 
income from dues (senior, junior, intermediate and affiliates), from 
January 1, 1958 to June 1, 1958 has been approximately the same as 
those received for a comparable period in 1957. However, the total 
expenses to date for 1958 have been greater by approximately $4,200 
than those for the first five months of 1957. This has been largely 
due to accelerated and expanded work in the area of public relations, 
the expenses attendant upon the observance of Law Day U. S. A., 
and the generally increased activities in fields of co-operation be- 
tween our organization and other legal associations. 

The Law Society Scholarship Fund was increased in value, since 
January 1, 1958 by contributions of $690.00 and dividends amount- 
ing to $108.99 and stock dividends of 5 shares of Eaton & Howard 
($102.60) and 21 shares of Boston Fund ($321.30), making an in- 
crease in the value of that fund of $1,222.89 during the first five 
months of this year. These funds are now invested in shares of 
Eaton & Howard and Boston Fund with the exception of a minor 
cash balance. The market value of the shares of both funds as of 
May 26, 1958 amounted to $13,628.57. 

In conclusion, the cash on hand in the checking account as of 
June 1, 1958 was within $700 of the amount on hand on June 1, 1957 
and, in the meantime, we have been able to increase our savings 
accounts by $5,000.00, we have increased the value of the Law 
Society Scholarship Fund, despite the increasing cost of additional 
activities designed to further the ends of the Association. 


Respectfully submitted, 


G. P. WALSH, 
Treasurer. 
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members of the Bar. 


It is our policy to confine our activities to 
the business and administrative phases of estate 
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work and the management and supervision of 


trusts and agency accounts. 


Many lawyers prefer a Co-Fiduciary 
arrangement because it permits them to devote 
their entire time to the practice of the law. 


SECOND BANK-STATE STRERT 
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